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A Definition of Professionalism 

In “Defining Professionalism: I 
Know It When I See It?” by Keith 
Rizzardi (July/August), the author 
has certainly hit the nail on the 
head. While that is a trite state- 
ment, the topic of professionalism is 
certainly something that has long 
needed to be addressed. 

I recently attended a mediation 
school in Orlando. For whatever rea- 
son, we got into a discussion during 
the ethics portion of our schooling 
regarding the lack of professional- 
ism and the confusion between eth- 
ics and professionalism. I certainly 
hope that my constituents will read 
this article. I pass on my best re- 
gards to Mr. Rizzardi and his con- 
tinued effort to get this term de- 


fined. 
JOHN G. THompson, Tarpon Springs 


Keith Rizzardi began his article 
with a quote from the ABA regard- 
ing its concern with the steep de- 
cline of lawyer professionalism. I 
find that interesting, considering 
that when they called me recently 
in an attempt to sign me up as a 
member, they tried to entice me with 
an offer of free section membership 
and a plaque if I enrolled that day 
and paid by credit card. (It didn’t 
work.) 

If they are so concerned about pro- 
fessionalism, perhaps they shouldn’t 
be trying to sell memberships like 
timeshares or vacuum cleaners. 
Mark F. Lewis, Tampa 


OATH OF ADMISSION TO THE FLORIDA BAR 


barment may be had. 
“| do solemnly swear: 


officers; 


edge and approval; 


charged; 


The general principles which should ever control the lawyer in 
the practice of the legal profession are clearly set forth in the 
following oath of admission to the Bar, which the lawyer is sworn 
on admission to obey and for the willful violation to which dis- 


“| will support the Constitution of the United States and the 
Constitution of the State of Florida; 
“| will maintain the respect due to courts of justice and judicial 


“| will not counsel or maintain any suit or proceedings which 
shall appear to me to be unjust, nor any defense except such as 
| believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes con- 
fided to me such means only as are consistent with truth and 
honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the se- 
crets of my clients, and will accept no compensation in con- 
nection with their business except from them or with their knowl- 


“| will abstain from all offensive personality and advance no 
fact prejudicial to the honor or reputation of a party or witness, 
unless required by the justice of the cause with which | am 


“| will never reject, from any consideration personal to myself, 
the cause of the defenseless or oppressed, or delay anyone's 
cause for lucre or malice. So help me God.” 
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Responding to Tragedy 


or this October President’s 
Page I had planned to write 
on what some of the rank 
and file of our profession 
think about The Florida Bar. I 
wanted to (and still do) dispel myths 
about the Bar, the Board of Gover- 
nors, sections, and committees. I 
gathered my thoughts and started 
writing this page. As I sat down to 
write, the Weather Channel was on, 
which drew away my attention. That 
was Sunday afternoon, August 28, 
the day before Hurricane Katrina 
made landfall. It has taken a week 
to get my attention back to this col- 
umn. 
For a while Katrina looked like it 
was headed straight for the western 
Panhandle of Florida; in other words, 
where I live. Pensacola in the last year 
has been ravaged by two major storms 
and brushed by two others. I thought, 
“Here we go again.” In my heart, I was 
hoping and praying Katrina would go 
somewhere else. 

Well, Katrina did go somewhere 
else, hitting with tremendous im- 
pact the area in which I grew up: 
New Orleans and the Mississippi 
Gulf Coast. Now, whenever we 
watch television, listen to the radio, 
or read a newspaper or magazine, 
we see the unbelievable carnage left 
by Hurricane Katrina. Our thoughts 
drift back to names like Andrew, 
Erin, Opal, Georges, Charlie, 
Francis, Ivan, and Dennis. We re- 
member how our own lives, our 
families, our homes, and businesses 
were affected by Mother Nature’s 
wrath. We remember how aid flowed 
into our areas. We now want to re- 
spond in kind. 

What never ceases to amaze me 
is the size of the collective heart of 
lawyers. As early as Monday after- 
noon, the legal profession was con- 
sidering what could be done to as- 
sist. Calls were made to the 
Alabama, Louisiana, and Missis- 


sippi bars to inquire, first of all, on 
the safety and well-being of our col- 
leagues and secondly on what we 
could do to help. 

While it is unfortunate that our 
Young Lawyers Division has become 
proficient in disaster relief legal 
matters, their expertise will be a 
blessing to our brothers and sisters 
in our neighboring state bars. Their 
Disaster Relief Handbook has been 
forwarded to other states’ young 
lawyers divisions, and as I write this 
column, that handbook is being 
modified to comport with appropri- 
ate law. Texas and Arkansas, which 
have accepted thousands of evacu- 
ees, have requested these hand- 
books so that seminars can begin as 
early as September 6. Our YLD has 
offered to assist in the update and 
travel to Alabama, Mississippi, 
Louisiana, Texas, and Arkansas to 
participate in these seminars. 

Fundraising efforts have begun in 
earnest. Blast e-mails from the Bar 
have already been sent to the mem- 
bership encouraging contributions 
to the American Red Cross, our own 
attorneys’ charitable trust, the Sal- 
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vation Army, and other disaster re- 
lief charities. Voluntary bars have 
taken up the call and are conduct- 
ing their own money-raising efforts. 
Blood drives are underway through- 
out the state. 

Your Bar was contacted by Gov. 
Bush’s office with a request that the 
Real Property, Probate and Trust 
Law Section send a message to its 
members asking for any information 
on available housing, condos, apart- 
ments, and townhomes in the Pan- 
handle. The reaction by the RPPTL 
Section to that request was so quick 
that by the time we were again con- 
tacted by Gov. Bush’s office and asked 
to expand the search for available 
housing to the entire state, the mes- 
sage had already been sent. I am 
pleased to report that our member- 
ship began to respond immediately. 

Lawyers have opened their homes 
to displaced families; some have of- 
fered space in their offices to dis- 
placed attorneys; some are hiring 
lawyers to work in their offices as 
researchers so that these families 
can maintain an income stream. In 
short, lawyers have opened up their 
hearts in response to this unimag- 
inable tragedy. Again we have come 
to the aid of our fellow man and 
woman, not only protecting rights 
and pursuing justice, but doing hu- 
manitarian work. As one attorney so 
aptly stated, “The next time I hear 
an ugly lawyer joke, someone is go- 
ing to have to whip my... .” 

As former Bar President Miles 
McGrane said a few years ago, “To- 
day is a great day to be a Florida 
lawyer, and I am proud to be one. 
You should be too.” 
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CONDO CASINO! 


Gambling Law 
and the Florida 
Community 
Association 


by Marc J. Randazza 


“It can be argued that man’s instinct to gamble 
is the only reason he is still not a monkey up in the 
trees.” —Mario Puzo' 


peaking before the British House of Commons in 

1780, Edmund Burke said, “Gambling is a prin- 

ciple inherent in nature.” Americans have proved 

Mr. Burke correct to such an extent that by 1996, one 
author claimed: “Judged by the dollars spent, gambling is now 
more popular in America than baseball, the movies, and 
Disneyland combined.”” Most commentators agree that 
Americans spend more annually on gambling than they 
spend on movie tickets, theme parks, spectator sports, 
and video games together.* 

With such a nationwide love of wheel, card, and table, it is no 
surprise that condominiums, co-ops, and homeowners associa- 
tions frequently seek to bring gambling home to their community 
clubhouses.‘ But when they do, the associations are often break- 
ing the law and exposing themselves to unnecessary risks, which 
can be managed with a little bit of education on the state of the 
law. 

Florida is considered a “fairly strict state in prohibiting gam- 
bling.” As such, Florida community associations and their attor- 
neys are well-advised to educate themselves on gambling laws 
and how they operate in the context of common-ownership com- 
munities. Most associations consider their gambling activities to 
be nothing more than “having a little fun” or a creative way to 
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raise money for a community project. Unfortunately, with- 
out the proper planning and controls in place, a “little 
fun” could land a community in big trouble.® 

While this article is not intended to be a complete study 
of gaming law in Florida, its purpose is to educate the 
reader about the legal issues surrounding gambling ac- 
tivity in Florida condominium, co-op, and homeowners 
associations. To a lesser extent, this article may also 
serve to educate the reader regarding issues surrounding 
gambling in other multi-unit housing environments such 
as apartment buildings, college dormitories, and frater- 
nity/sorority houses, but it is not intended to evaluate 
the law with respect to such entities. 


Gambling Generally 


“A dollar picked up in the road is more satisfaction to you 
than the ninety-and-nine which you had to work for, and 
money won at faro or in stocks snuggles into your heart in 
the same way.” — Mark Twain’ 


In Florida, gambling is governed by F. S. §849.01, et 
seq., (2004). Despite any use of semantic camouflage, a 
person engaged in illegal gambling will not escape pros- 
ecution under the statute by using a creative title for the 
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activity. Whether it is called a “fifty-fifty raffle,” a “ca- 
sino night,” or any other name, the law will call it the 
same thing — gambling.’ The Florida Supreme Court has 
stated that “gambling,” as used in the statute, and “gam- 
ing” are synonymous, and are “defined as an agreement 
between two or more to risk money on a contest of chance of 
any kind, where one must be the loser and the other the 
gainer.””° The legal definition of gambling is broad enough 
that almost any wagering activity falls under this general 
term. If it looks like “gambling,” then it probably is. 


Association Liability 

It is important for community associations to understand that 
conducting or allowing prohibited gambling activities could sub- 
ject the association to significant liability. The Florida gambling 
statute specifically prohibits maintaining a “gambling house.” If 
an association improperly permits the use of the community's 
common elements" for illegal gambling operations, the associa- 
tion might be in violation of $849.01 (2004), which prohibits the 
keeping of a “gambling house.”” 

E.'S. § 849.01. Keeping gambling houses, etc. 

Whoever by herself or himself, her or his servant, clerk or 
agent, or in any other manner has, keeps, exercises or main- 
tains a gaming table or room, or gaming implements or appa- 
ratus, or house, booth, tent, shelter or other place for the 
purpose of gaming or gambling or in any place of which she 
or he may directly or indirectly have charge, control or man- 
agement, either exclusively or with others, procures, suffers 
or permits any person to play for money or other valuable 
thing at any game whatever, whether heretofore prohibited 
or not, shall be guilty of a felony of the third degree, punish- 
able as provided in §775.082, §775.083, or §775.084. 

Note that §849.02 (2004) provides for liability for agents 
and employees of a keeper of a gambling house. Permit- 
ting such activity thus exposes the association, its em- 
ployees, and even board members (and the association 
manager) to potential criminal liability. Accordingly, com- 
munity associations and association counsel should un- 
derstand the particular nuances of gaming law as it ap- 
plies to these entities and what the coastlines of the 
“safe harbors” in the law look like. To that end, the next 
section of this study will discuss some of the more com- 
mon gaming activities held in community associations. 


Lotteries and Raffles 


“A lottery is a salutary instrument and a tax...laid on the 

willing only, that is to say, on those who can risk the price 
of a ticket without sensible injury, for the possibility of a 

higher prize.” — Thomas Jefferson” 


Many community associations and social groups at- 
tempt to raise money by conducting friendly lotteries. 
Often these lotteries take the form of a “fifty-fifty raffle” 
whereby half of the money goes to the association and 
half of the money goes to the winner. Regardless of nobil- 
ity of the purpose or the seemingly harmless nature of 
the game, these lotteries are unlawful. 

At common law, even in Florida, lotteries were permitted as 
long as they did not constitute a public nuisance." In 1986, lot- 
teries came into full favor when Florida voters amended the 
Florida Constitution to allow state-run lotteries. Still, the law does 
not extend the approval of lotteries to allow community associa- 


tions to run their own numbers games. 

In order for an activity to constitute a “lottery,” it only needs to 
have three elements: 1) a prize; 2) the prize must be 
bestowed as a matter of chance; and 3) consideration 
must be paid for that chance." Even if the primary focus 
of the activity is not the generation of revenue, it is still 
an illegal lottery if the requisite elements are present.'° 

Pursuant to §849.09 (2004), it is unlawful for any per- 
son in Florida to set up, promote, or conduct any lottery 
for money or anything else of value. Additionally, 
§849.09(1)(d) (2004) makes it unlawful to aid or assist 
someone in conducting a lottery. If a community associa- 
tion allows residents to conduct an illegal lottery, even 
though the community association may not take part or 
benefit, the association could find itself on the wrong 
side of §849.09. 


Card Games/Casino Night 


“I am sorry I have not learned to play cards. It is very use- 
ful in life. It generates kindness and consolidates society.” 
— Samuel Johnson’ 


What about card games or casino night? A couple of 
friends playing cards for a few bucks seems innocent 
enough, and many a life-long friendship began at a card 
table. Unfortunately, in Florida, even a “friendly game of 
cards” (when wagers are involved) creates legal risks. 

Section §849.08 (2004) prohibits the playing of cards, keno, 
roulette, faro, or “other games of chance at any place, by any 
device whatever, for money or other thing of value.” The good 
news is that a “safe harbor” for “penny ante” card games exists in 
§849.085 (2004). Even better news for community associations 
is that the law specifically contemplates their needs. 

Apenny-ante game is defined as a game or series of games of 
poker, pinochle, bridge, rummy, canasta, hearts, dominoes, or 
mah-jongg in which the winnings of any player in a single round, 
hand, or game do not exceed $10 in value.'* Additional statutory 
provisions prohibit participation of players under 18 years of age’® 
and charging admission or any other fee to play.” Participants in 
such games should be wary of taking markers from other players, 
as the statute specifically provides that debts incurred in such 
games are not legally enforceable.”! 

While the definition of “penny- ante” card games is relatively 
simple, §849.085 (2004) has additional requirements that must 
be followed if the participants are to fully avail themselves of the 
law’s safe harbor. The game must be conducted in a “dwelling,” 
which is defined to include the obvious definition of any resi- 
dence owned or rented by a participant in the game.” 

Regarding community associations, the law expands the plain- 
meaning of the word “dwelling” to encompass common areas of 
a condominium, cooperative, residential subdivision (or 
homeowners association), or mobile home park as long as a par- 
ticipant is a unit owner in the community.” If the game is held in 
one of the exempted places, the community association (or other 
eligible entity) is immune from civil liability, as are all nonpar- 
ticipating unit owners.” 

Interestingly enough, the statute also protects otherwise-quali- 
fying games in college dorms, publicly-owned community cen- 
ters, and facilities of tax-exempt organizations,” but it does not 
include common areas in apartment or rental communities. There 
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is no exemption for residents or own- 
ers in these kinds of communal liv- 
ing environments. 

While the above limitations ap- 
pear to be aimed toward allowing 
friendly card games without creat- 
ing liability, the legislature seems 
to have gone overboard with prohibi- 
tions on constitutionally protected ex- 
pression. For example, §849.085(3)(d) 
(2004) provides that no person, 
whether they are a participant in the 
game or not, may solicit other players 
by means of “advertisement,” nor may 
anyone “by means of advertising in 
any form, advertise the time or place 
of any penny-ante game.” 

While this article is not intended to be a 
discussion of the First Amendment im- 
plications of the Penny-Ante Card Game 
Act, the ultimate enforceability of this 
particular provision is questionable.” It 
seems almost certain that the final clause 
in this subsection is void under the First 
Amendment as it forbids any person from 
“advertis|ing] the fact that he or she will 
be a participant in any penny-ante card 
game.” As the statute does not define 
“advertising,” the term may encompass 
any activity attracting public notice or 
attention to the fact that someone intends 
to hold or participate in a card game pro- 
tected by the statute.” 


Gambling Among Players/ 
Games of Skill 

What about “innocent” wagers between 
individuals on the outcome of a bocce 
game or shuffleboard match? What if two 


Any county or municipal 
ordinance that does not 
conflict with existing state 
law may lay down stricter 
guidelines as to the time, 
place, and manner of 
conducting permissible 
gambling activities. 


players at the community tennis 
court or golf course want to make a 
friendly wager for a small amount 
of money, or even lunch at the club- 
house, on the result of the match? 
Florida law prohibits even this level 
of gambling. Section 849.14 (2004) 
states: 

Whoever stakes, bets or wagers any 
money or other thing of value upon 
the result of any trial or contest of skill, 
speed or power or endurance of hu- 
man or beast, or whoever receives in 
any manner whatsoever any money or 
other thing of value staked, bet or wa- 
gered, or offered for the purpose of 
being staked, bet or wagered, by or for 
any other person upon any such re- 
sult, or whoever knowingly becomes 
the custodian or depositary of any 
money or other thing of value so 
staked, bet, or wagered upon any such 
result, or whoever aids, or assists, or 
abets in any manner in any of such 
acts all of which are hereby forbidden, 
shall be guilty of a misdemeanor of the 
second degree, punishable as provided 
in §775.082 or §775.083. 

There is no operative distinction 
between a game in which the par- 
ticipants wager among themselves 
and a game upon which spectators 
place bets, and unless conducted in 
a licensed pari-mutuel wagering fa- 
cility licensed under F. S. §550, both 
types of bets are prohibited by law. 
Although the Florida Supreme 
Court case that gives us this impres- 
sion is more than a century old,*! it 
has been favorably adopted in more 
recent opinions of the Florida attor- 
ney general.* Therefore, even wager- 
ing on your own performance is a vio- 
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lation of Florida law. 

Although there may be an element of 
chance inherent in many athletic games, if 
the game is generally and widely accepted 
as a game of skill (such as golf), as 
opposed to a game of chance (such 
as dice, cards, or roulette), it will fall 
under the prohibitions contained in 
§849.14 (2004). Wagering on the re- 
sult of a game of golf, bocce, or any 
other sport or contest clearly falls 
under the prohibitions enumerated 
in §849.14. 


Tournaments 

Does this mean that sporting tour- 
naments are per se illegal? Not ex- 
actly, as the law looks more favor- 
ably upon a sporting event in which 
contestants pay entry fees and have 
the opportunity to win prizes. A 
Florida attorney general opinion on 
point states: “There is no stake, bet 
or wager, and therefore no violation 
of gambling statute where contes- 
tants in a golf or bowling tournament 
pay entry fees and have the oppor- 
tunity to win valuable prizes by the 
exercise of skill, provided that the 
entry fees do not specifically make 
up the purses, prizes or premiums 
contested for.”** 

It is important to note the key distinc- 
tion in this opinion — that the entry fees 
may not make up the purse or prize in- 
tended to be awarded to the winning con- 
testants.* Thus, a golf tournament in 
which the contestants each pay an entry 
fee, a portion of which creates a “prize 
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= LG Any Florida official 


foolish enough to 
attempt to stand 


kitty” would be illegal. However, a 
golf tournament in which the contes- 
tants pay an entry fee for a chance 
to win a new set of golf clubs that 
are not purchased with entry fee 
funds would be permissible. 


Bingo! 


“Even as I approach the gambling hall, 
as soon as I hear, two rooms away, the 
jingle of money poured out on the 
table, I almost go into convulsions.” 
— Fyodor Dostoevsky* 


No discussion of gambling in 
Florida would be complete without 
a look at bingo, our stereotypical 
pastime.” Florida recognizes bingo 
games as a form of gambling.*’ Nev- 
ertheless, any Florida official fool- 
ish enough to attempt to stand be- 
tween Florida’s sizeable 
bingo-playing population and their 
game of choice would likely be tarred 
and feathered. The legislature has 
long recognized this, and permits 
bingo games held by “qualified chari- 
table, nonprofit, or veterans organi- 
zations.”** 

Florida law provides that bingo games 
may be held only on certain prescribed 
premises. This includes property con- 
tained in a condominium association, a 
cooperative association, a homeowners’ 
association, a mobile homeowners asso- 
ciation, or a recreational vehicle park.” 

The Florida bingo statute, §849.0391 
(2004), is a fairly detailed rulebook gov- 
erning when, by whom, and how bingo 
games may be conducted or played. The 
statute is detailed enough that, for 


between Florida’s 
sizeable bingo-playing 
population and their 
game of choice would 
likely be tarred and 
feathered. 


example, §849.0931(12)(i)(2004) 
prohibits anyone from saving a seat 
during a bingo game, and subsection 
(h) requires the caller to ask “are 
there any other winners?” upon hear- 
ing the word “bingo.”*° 

Of importance to common-ownership 
communities, §849.0931(4) (2004) 
grants condominiums, homeowners’ 
associations, cooperatives, mobile 
home owners’ associations, groups 
of residents of a mobile home park, 
and groups of residents of recre- 
ational vehicle parks the right to 
conduct bingo games on-site. Orga- 
nizers of such games must be resi- 
dents of the community where the 
bingo game is being held.*! Regard- 
less of the type of community, bingo 
games may be held as long as the 
net proceeds from the games are re- 
turned to the players in the form of 
prizes.“ The association or group 
holding a bingo game may only hold 
back “actual business expenses for 
such games.”** Authorized expenses 
may include the payment of an in- 
dependent contractor to prepare 
supplies used in a bingo game, rent, 
utilities, and any other “intangibles” 
that are reasonably necessary for the 
conduct of a bingo game.** Compen- 
sation for the organizers of a bingo 
game is not a proper expense.*° 

The bingo statute, in setting forth the 
regulations for conducting bingo games, 
prohibits associations from holding bingo 
games more than two days per week.“ 
Additionally, no jackpots may exceed the 
value of $250 or its equivalent,“ and 
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there may be no more than three 
jackpots in any single session of 
bingo.** Under the statute “a ses- 
sion” is defined as “a designated set 
of games played in a day or part ofa 
day.”*° 

Many common-ownership commu- 
nities consist of a master associa- 
tion and two or more sub-associa- 
tions. Such facts necessarily beg the 
question whether one sub-associa- 
tion may hold a bingo game pursu- 
ant to the above restrictions, and 
then another sub-association may 
use the central clubhouse to hold a 
subsequent bingo game. 

It should be noted by players that the 
bingo statute requires that each person 
involved in any bingo game must be a resi- 
dent of the community where the organi- 
zation is located. Accordingly, qualified 
players and event organizers should take 
care not to abuse the provision in order to 
hang on through multiple sessions held 
by multiple sub-associations. Neverthe- 
less, it appears that, in a twist of the cur- 
rent law, asub-association and master as- 
sociation can both hold bingo sessions on 
the same day and premises, separated 
only by a short intermission,* and that 
residents of the sub-association can le- 
gally attend both sessions. 

A 1992 Florida attorney general opin- 
ion contemplated the question of whether 
two organizations could piggyback their 
three jackpots per day limit, in order to 
essentially have a six jackpot day in the 
same location.*! The attorney general 
opined that, in the absence of legislative 
or judicial clarification, nothing in 


, 


§849.0931 prohibits two qualified 
organizations from each holding a 
bingo session with three jackpots 
under the circumstances described. 
Accordingly, under this opinion, a 
central clubhouse could be the site 
of a three-jackpot bingo session in 
the morning, organized by the mas- 
ter association, followed by three- 
jackpot session run by a sub-asso- 
ciation. Of course, this is merely an 
attorney general opinion and is not, 
therefore, binding authority. 


Local Municipal Twists 

The reader should understand that the 
preceding analysis is not necessarily the 
law of gambling in all municipalities. In 
Florida, the legislature has evidenced no 
intent to preempt local laws governing 
gaming.” Any county or municipal ordi- 
nance that does not conflict with existing 
state law may lay down stricter guide- 
lines as to the time, place, and manner of 
conducting permissible gambling activi- 
ties.** Accordingly, any analysis of a pro- 
posed course of conduct that omits a 
review of the applicable county or 


municipal ordinance is incomplete. 


Conclusion 

Community associations are 
granted some latitude when it 
comes to holding “home style” or 
other types of legislatively permit- 
ted gambling. However, because the 
penalties for violating Florida’s 
gaming laws are harsh, no gaming 
activity should be entered into 
lightly and without the assistance 
of competent counsel who, with due 
diligence, can advise his or her cli- 
ents on how they can enjoy friendly 
games of chance without running 
afoul of the law. O 


“A dollar won is twice as sweet as a 
dollar earned.” 


— Fast Eddie Felson*™ 
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ONSERVATION EASEMENTS 
(QUALIFIED 
CONTRIBUTIONS 


by Harwell E. Coale III 


reservation of aesthetic, environmental, historic, and recreational values on private lands is difficult to ac- 
complish. Government entities often do not have the funding to purchase and preserve these lands in an 
undeveloped state. As a result, income tax incentives in return for the donation of conservation easements by 
private landowners often provide the most useful tool for accomplishing these preservation goals. 

The Internal Revenue Code allows for income tax deductions for charitable contributions under §170. One type of 
such charitable contribution is a conveyance of a partial property interest that qualifies under the Code as a “conser- 
vation contribution.” 

The most common form of these contributions is a conservation easement. Generally speaking, a conservation ease- 
ment is a type of negative easement that is generally unenforceable under common law due to its intangible nature, 
but which many state legislatures have specifically authorized by statute.” Due to its inherent characteristics, a con- 
servation easement (i.e., restriction on use) is best suited to a landowner who wants to retain some limited use of the 
property, while ensuring the property will not be further developed in the future. 

In turn, a conservation easement must meet specific requirements outlined in the Code and Treasury Regulations 
in order to qualify for the income tax deduction.* A qualified conservation contribution is defined as “a contribution of 
a qualified real property interest, to a qualified organization, exclusively for conservation purposes.” This definition 
presents the following four primary queries: 1) What constitutes a qualified real property interest? 2) What is a 
qualified organization? 3) What constitutes exclusivity? and 4) What are conservation purposes? 


Qualified Real Property Interest 

The Code identifies three categories of “qualified real property interests.” These interests include: “(A) the entire 
interest of the donor other than a qualified mineral interest, (B) a remainder interest, [and] (C) a restriction (granted 
in perpetuity) on the use which may be made of the real property.” 


Qualified Organization 
This requirement identifies who may receive the qualified real property interest and what restrictions on alienabil- 
ity must be imposed on the donee. Generally, the organization must “have a commitment to protect the conservation 
purposes of the donation, and have the resources to enforce the restrictions.” Treasury Regulations identify four 
classes of organizations which qualify under this definition: 
1) A governmental unit described as a State, a possession of the United States, or any political subdivision of any of the foregoing, 
or the United States or the District of Columbia, but only if the contribution or gift is made exclusively for public purposes;’ 


2) An organization described as one which normally receives a substantial part of its support ... from a governmental unit ... or 
from direct or indirect contributions from the general public;® 
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Public access is not required to accomplish 
the other general categories of conservation 
purposes except where the lack of public 
access would frustrate the proposed 
conservation purpose. 


3) A charitable organization de- 
scribed in I.R.C. §501(c)(3) [i.e., tax-ex- 
empt] that meets the public support test 
of §509(a)(2);° or 

4) A charitable organization de- 
scribed in I.R.C. §501(c)(3) that meets 
the requirements of I.R.C. §509(a)(3) and 
is controlled by an organization [quali- 
fying under one of the three foregoing 
categories].'° 


In addition to the requirement 
that the grant be made to a quali- 
fied organization, it must also in- 
clude certain restrictions on the 
transfer of the interest. Specifically, 
subsequent transfers can only be 
made to other qualified organiza- 
tions and the original conservation 
purposes must be carried out by the 
grantee organization.'' However, if 
surrounding conditions have 
changed to such an extent that it is 
impossible to continue the original 
conservation purposes, the proceeds 
from the transfer must be used in a 
manner consistent with the conser- 
vation purposes.” 


Exclusivity 

The Code states that, “[a] contri- 
bution shall not be treated as exclu- 
sively for conservation purposes 
unless the conservation purpose is 
protected in perpetuity.”® The Trea- 
sury Regulations further interpret 
this statutory provision to require 
that a mortgagee of the conserva- 
tion property must subordinate its 
rights to those of the qualified or- 
ganization and to limit surface min- 
ing of reserved mineral interests." 
However, the regulations include de 
minimis provisions for the exclusiv- 
ity requirement regarding remote 
future events and minor mining 
impacts.’ The taxpayer must sub- 
stantiate the condition of the prop- 
erty at the time of the gift by pro- 


viding the donee organization with 
appropriate baseline documentation 
in situations where the continuing 
permitted uses of the property may 
potentially adversely impact the 
conservation purpose protected by 
the easement.’ In Glass v. C.LR., 
124 T.C. No. 16 (2005), the Tax Court 
recently interpreted exclusivity to 
require that the purpose or function 
of the qualified organization’s tax 
exemption be related to holding the 
conservation easement and that it 
be able to enforce its rights as such 
holder. 


Conservation Purpose 

While the preceding three re- 
quirements are relatively straight- 
forward, the determination of 
whether a particular contribution 
satisfies the conservation purpose 
requirement can be difficult to as- 
certain. This is because every tract 
of land possesses a unique mix of 
conservation values. The Code iden- 
tifies four general classes of conser- 
vation purposes: 

1) the preservation of land areas for 
outdoor recreation by, or the education 
of, the general public; 

2) the protection of a relatively natu- 
ral habitat of fish, wildlife, or plants, or 
similar ecosystem; 

3) the preservation of open space (in- 
cluding farmland and forest land) where 
such preservation is — for the scenic 
enjoyment of the general public, or — 
pursuant to a clearly delineated Federal, 
State, or local government conservation 
policy and will yield a significant public 
benefit; or 

4) the preservation of a historically 
important land area or a certified his- 
toric structure.’ 


The Treasury Regulations at- 
tempt to further define these broad 
categories and provide some specific 
examples,'* but are not exhaustive 
because it is impossible to identify 
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the infinite circumstances that 
qualify as conservation purposes. 
The regulations do identify that 
public access is required where the 
conservation purpose is for the pres- 
ervation of land areas for outdoor 
recreation by, or the education of, the 
general public. Public access is not 
required to accomplish the other 
general categories of conservation 
purposes except where the lack of 
public access would frustrate the 
proposed conservation purpose. 

Given the wide variety of indi- 
vidual circumstances that would 
qualify as conservation purposes, 
the determination inherently neces- 
sitates a case-by-case analysis. In 
turn, such uncertainty may cause 
taxpayers to shy away from making 
conservation contributions for the 
fear that they would invite an In- 
ternal Revenue Service audit. The 
only certain way to determine 
whether a particular taxpayer’s con- 
tribution will qualify for a conser- 
vation deduction is to request a pri- 
vate letter ruling from the IRS prior 
to making the gift. A request in writ- 
ing must be submitted outlining the 
facts of the particular conservation 
contribution, setting forth the con- 
trolling law (e.g., “under §170(h) of 
the IRC a deduction is allowed for”), 
and asking the IRS to rule on 
whether the contribution constitutes 
a qualified conservation contribu- 
tion. 

The problem with requesting pri- 
vate letter rulings is that they are 
quite expensive (the present appli- 
cation fee is $7,000”) and time con- 
suming (possibly taking over a 
year). Additionally, the IRS will not 
rule on whether the valuation of the 
deduction (discussed below) is cor- 
rect.”! 

While requesting a private letter 
ruling often is not a viable option 
for determining how to create a con- 
servation contribution that will 
qualify for an income tax deduction, 
an analysis of past private letter 
rulings provides useful insight into 
how to structure the transaction. It 
should be noted, however, that a 
private letter ruling applies solely 
to the taxpayer who requested it and 
it cannot be used or cited as prece- 
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dent.” 

The IRS issued 45 private letter 
rulings during the period between 
1982 and 2004 directly addressing 
whether a particular contribution 
constituted a qualified conservation 
contribution that qualified as an 
income tax deduction. The rulings 
involved a wide variety of conserva- 
tion purposes, and were all deter- 
mined to be valid conservation con- 
tributions pursuant to IRC §170(h). 
This high approval rate could be 
attributable to the fact that a tax- 
payer would not undertake the ef- 
fort and expense to obtain a private 
letter ruling without presenting a 
strong case. Further, it may reflect 
that the qualified organization re- 
ceiving the easement helps ensure 
the contribution meets the conser- 
vation purpose requirement. On the 
other hand, it may simply indicate 
a somewhat tolerant approach by 
the IRS in the interpretation of “con- 
servation purposes” under IRC 
§170(h)(4) given that the volume of 
litigation with the IRS is regarding 
the valuation of the contribution as 
discussed in the next section.” 

Additionally, the conservation 
easements often involved contribu- 
tions that were claimed to fulfill 


several of the broad categories of 
conservation purposes identified in 
the Code. Furthermore, many of the 
easements involved agricultural/ 
livestock farms or ranches, by which 
the taxpayers proposed restricting 
the land from commercial and resi- 
dential development while continu- 
ing to engage in farming/ranching 
activities. Easements preserving 
structures or areas with historic sig- 
nificance were another common cat- 
egory. Other easements involved 
retained uses such as forest man- 
agement and harvesting; mineral 
rights; outdoor recreation; water 
use; limited residential develop- 
ment; commercial campgrounds; 
summer camps; and guest ranches. 
Most of the rulings, however, involve 
a combination of the above listed 
uses. Moreover, the subject property 
often is located in close proximity 
to a public recreation area and/or 
ecologically sensitive area such as 
a park, national forest, wildlife ref- 
uge, or public waterbody. Other 
properties were located in areas ex- 
periencing rapid growth and devel- 
opment and in which areas express 
governmental policies and goals for 
preserving and maintaining unde- 
veloped lands were in place.”* 


Browning v. CIR(1997) 
Schwab v. CIR(1994) 


Dennis v. U.S.(1992) $50,610 


Case Taxpayer 
$254,000 
$900,000 


IRS Court 
$0 $209,000 
$0 $544,000 


$7,700 $50,610 


Conservation Contribution 
Deduction Valuation 

The value of the conservation con- 
tribution is the fair market value of 
the restriction at the time of the con- 
tribution.” Such fair market value 
can be determined through a com- 
parable sales appraisal approach 
using sales of similar easements in 
the area. However, such information 
is often limited. Therefore, the fair 
market value of the contribution 
often will be determined as the fair 
market value of the property prior 
to donation of the easement (its 
highest and best use), less the fair 
market value of the property after 
donation of the easement.”° Such 
before and after valuation, 


must take into account not only the 
current use of the property but also an 
objective assessment of how immedi- 
ate or remote the likelihood is that the 
property, absent the restriction, would 
in fact be developed, as well as any effect 
from zoning, conservation, or historic 
preservation laws that already restrict 
the property’s potential highest and 
best use.” 


A deduction in excess of $5,000 for 
a donation of a conservation ease- 
ment must be substantiated by the 
submission of a qualified appraisal 
by a qualified appraiser.”* However, 
the intangible nature of conserva- 
tion easements can lead to widely 
varying opinions as to value of the 
easement by equally competent ap- 
praisers. Indeed, the Congressional 
Joint Committee on Taxation re- 
cently referred to such valuation 
di‘ficulties in justifying its recom- 
mendations for significant revised 
limits on the allowable charitable 


Clemens v. CIR(1992) $910,000 $110,000 $703,000 


deductions for donations of qualified 
conservation contributions.”® Thus, 
large deductions for conservation 
contributions provide potential fer- 
tile ground for IRS audits.” 
Indeed, as mentioned above, much 
of the litigation in this area has 
been regarding the valuation of the 
donation. In some cases, the IRS has 
taken the position that the ease- 
ment donation was worth nothing 
because there had been no change 
in the highest and best use of the 
property. For example, Schwab v. 
C.ILR., T.C. Memo 1994-232, in- 
volved the preservation of a water- 


Schapiro v. CIR(1991) $595,031 $388,000 $595,031 


Dorsey v. CIR(1990) $245,000 $46,000 $153,422 


Higgins v. CIR(1990) $110,000 $50,150 $103,000 


Griffin v. CIR(1989) $195,000 $35,000 $70,000 


Richmond v. U.S.(1988) $150,000 $59,000 $59,000 


Losch v. CIR(1988) $235,000 $70,000 $130,000 


Fannon v. CIR(1986) $236,752 $0 $90,956 


Symington v. CIR(1986) $150,000 $0 $92,370 


Todd v. CIR(1985) $353,000 $31,000 $31,000 
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fowl preserve on a 1,500-acre 
farm where the taxpayer claimed 
$900,000 as the value of the ease- 
ment and the IRS asserted $0 value 
for the easement on the basis that 
there was no change in the highest 
and best use. The Tax Court ruled 
the easement value to be $544,000. 
Fannon v. C.I.R., T.C. Memo 1986- 
572, modified and remanded, 842 
F.2d 1290 (4th Cir. 1988), involved 
a donation of a scenic easement over 
a farm through restricting develop- 
ment where the taxpayer claimed a 
value of $236,752 for the easement 
and the IRS asserted a $0 value on 
the basis that there had been no 
change in the highest and best use. 
The Tax Court ruled the easement 
value to be $90,956. On further ap- 
peal, the Fourth Circuit increased 
the easement value to $121,781. 

A review of cases in the box on page 
20 regarding valuation indicates a 
general trend of both the U.S. Tax 
and U.S. district courts to recognize 
some value for the conservation con- 
tribution, usually (but not always) 
somewhere between the valuations 
presented by the taxpayer and IRS 
experts, and, more recently, leaning 
toward the taxpayer’s valuation.*! 

The review of the cases clearly 
demonstrated that the valuation of a 
conservation contribution is a highly 
fact specific inquiry and largely depen- 
dent on expert opinions.*” 


Conclusion 

Conservation easements are use- 
ful tools for preserving aesthetic, 
environmental, and historic values 
on privately owned lands. Further- 
more, they can provide significant 
income tax deductions for the donor 
landowner. Ambiguities in the Code 
and Treasury Regulations as to 
what constitutes a qualified conser- 
vation contribution, however, may 
tend to cause taxpayers to shy away 
from donating conservation ease- 
ments and claiming an income tax 
deduction. Moreover, application for 
private letter rulings on the valid- 
ity of a given contribution can be 
obtained, but are expensive and 
time consuming. Additionally, 
analysis of past private letter rul- 
ings, while not available as prece- 


dent for future determinations, pro- 
vides valuable insight into how to 
structure a qualified conservation 
easement. In turn, past rulings in- 
dicate that the IRS typically ap- 
proves proposed conservation ease- 
ments as qualified conservation 
contributions under IRC §170(h). 
Significantly, while the intangible 
nature of conservation easements 
can lead to disputes with the IRS 
over the value of the deduction, the 
courts have recognized the value of 
such deductions over IRS objection. 
Proof of the change, due to the ease- 
ment, in the highest and best poten- 
tial use of the property has been 
shown to be instrumental in sup- 
porting valuations of the easement 
and thus the deduction taken by the 
taxpayer. O) 


' LR.C. §170(f)(3)(B)(iii). 

Fia. Stat. Ch. 704.06. 

3 LR.C. §170(h); 26 C.F.R. ‘1.170A-14. 
* LR.C. §170(h)(1). 

5 LR.C. §170(h)(2). 

26 C.FR. §1.170A-14(c)(1). 

726 C.F.R. §1.170A-14(c)(1)(i); I.R.C. 
§170(c)(1). 

5 26 C.FR. §1.170A-14(c)(1)(ii); LR.C. 
§170(b)(1)(A)(vi). 

26 C.E.R. §1.170A-14(c)(1)(iii). 

10 26 §1.170A-14(c)(1)(iv). 

26 C.FR. §1.170A-14(c)(2). 

2 Td. 

T.R.C. §170(h)(5)(A). 

26 C.FR. §1.170A-14(g)(2). 

'6 26 C.ER. §1.170A-14(g)(5)(i). 

LR.C. §170(h)(4)(A). 

26 C.F.R. §1.170A-14(d)-(f) 

26 C.F.R. §1.170A-14(d). 

20 Rev. Proc. 2005-1 Appendix A(3)(c) 
(fee reduction to $625 is available for 
letter rulings where gross income is less 
than $250,000). 

21 Rev. Proc. 2005-3 §4.02(1). 

2 LR.C. §6110(j)(3). 

°3 T.R.S. PLR 200403044; I.R.S. PLR 
200208019; I.R.S. PLR 199952037; L.R.S. 
PLR 199933029; I.R.S. PLR 199927014; 
I.R.S. PLR 9736016; I.R.S. PLR 9632003; 
LR.S. PLR 9603018; I.R.S. PLR 9537018; 
LR.S. PLR 9420008; I.R.S. PLR 9318027; 
I.R.S. PLR 9318017; I.R.S. PLR 9218071; 
I.R.S. PLR 9052028; I.R.S. PLR 8810009; 
I.R.S. PLR 8753015; L.R.S. PLR 8729061; 
I.R.S. PLR 8722047; I.R.S. PLR 8721017; 
LR.S. PLR 8713018; LR.S. PLR 8713016; 
LR.S. PLR 8711054; I.R.S. PLR 8652013; 
I.R.S. PLR 8638012; I.R.S. PLR 8630056; 
I.R.S. PLR 8626075; I.R.S. PLR 8623037; 
I.R.S. PLR 8605008; I.R.S. PLR 8546112; 
I.R.S. PLR 8544036; I.R.S. PLR 8518024; 
I.R.S. PLR 8450065; I.R.S. PLR 8449025; 
LR.S. PLR 8428037; I.R.S. PLR 8428034; 
I.R.S. PLR 8422064; I.R.S. PLR 8420016; 
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I.R.S. PLR 8418032; I.R.S. PLR 8410034; 

L.R.S. PLR 8313123; I.R.S. PLR 8302085; 

I.R.S. PLR 8248069; I.R.S. PLR 8247024; 

I.R.S. PLR 8243125; I.R.S. PLR 8233025. 

25 26 C.ER. 1.170A-14(h)(3)(i). 

26 Id.; see also Schapiro v. C.I.R., T.C. 
Memo. 1991-128, (Tax Court held that 
“before value” is highest and best poten- 
tial use, accepting the approach in the 
taxpayer's appraisal, which gave the “be- 
fore value” of multiple lots in subdivided 
condition and that the approach in IRS 
appraisal that “before value” was single 
residence on vacant acreage was inap- 
plicable). 

27 26 C.ER. §1.170A-14(h)(3)(ii). 

28 26 C.ER. §1.170A-13(c). 

28 Options to Improve Tax Compliance 
and Reform Tax Expenditures, January 
27, 2005, Congressional Joint Commit- 
tee on Taxation. 

3° Written Statement of Mark W. 
Everson, commissioner of Internal Rev- 
enue, before the Committee on Finance 
United States Senate Hearing on Ex- 
empt Organizations: Enforcement Prob- 
lems, Accomplishments, and Future Di- 
rection, April 5, 2005, pp. 9-10. (The IRS 
identifying increased enforcement ac- 
tivities involving conservation easement 
donations. The IRS is targeting abusive 
practices with conservation easement 
donations such as over-valuation of the 
contributions and failures of charities to 
enforce easement restrictions. The IRS 
is modifying its tax forms filed by both 
the donor taxpayer and the receiving 
charity to assist with identifying abuses. 
Approximately 400 open space ease- 
ments and 700 historic facade ease- 
ments have been targeted for audit.) 

3} Browning v. C.I.R., 109 T.C. 303 
(1997); Schwab v. C.I.R., T.C. Memo 
1994-232; Dennis v. U.S., 1992 WL 
330398 (E.D. Va. 1992); Clemens v. C.LR., 
T.C. Memo 1992-436; Schapiro v. C.I.R., 
T.C. Memo 1991-128; Dorsey v. C.LR., 
T.C. Memo 1990-242; Higgins v. C.LR., 
T.C. Memo 1990-103; Griffin v. C.LR., 
T.C. Memo 1989-130; Richmond v. US., 
699 F. Supp. 578 (E.D.La 1988); Losch v. 
C.I.R., T.C. Memo 1988-230; Fannon v. 
C.ILR., 842 F.2d 1290 (4th Cir. 1988); 
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THE PUZZLE MEMORY 


Reflections on the Divergence 
of Truth and Accuracy 


by Steven Wallace 


n experienced judge can tell when it’s coming. A 

lawyer has progressed in his or her cross-exami- 

nation of a witness to the point where an 
inconsistency has finally reared its ugly head. The law- 
yer casts an “Ah hah” look at the jury, affects a King o’ 
the Hill posture, and pops the inevitable question: 

“Well, were you lying then or are you lying now?” 

It may very well be that both versions are wrong and 
neither one is a lie. 

The explanation is that memory is not an exact fac- 
ulty, a tape recorder replaying an imprinted vision of 
exactly what happened at the time in question. The idea 
that one may possess a “truthful” memory that is a pas- 
sive or literal reproduction of reality has been debunked. 
If memory is a deep retention pond into which we dive 
when seeking to recall our past, there are surely other 
elements in the water that prevent us from seeing what’s 
there with clarity. 

Our memories are impacted by a wealth of factors and 
predispositions that we carry into our experiences like 
psychosomatic backpacks. Aside from the more obvious 
effect of such things as native intelligence, visual and 
aural acuity, descriptive vocabulary, emotional stability, 
and psychological well-being, there are other, more subtle 
influences playing a role: The environment in which the 
memory is sought to be retrieved, the relative function- 
ality of different systems within the brain, our past his- 
tory, our imagination, and our age. 

The reason that people remember events differently 
is because memory is not a mere “mechanical device” but, 
rather, the “function of a living personality with his or 
her own needs, fears, and interests, and these powerfully 
influence what that person remembers.”! All of these 
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spontaneous contributors enhance or retard memory ac- 
cording to our individual makeup so that, to coin a phrase, 
should a mime chase a nude through a criminal law class, 
everyone will report it differently on the inevitable quiz 
that follows. 

It’s as if our memory is a growth, like a wen on a neck, 
and its ability at recall is dependant upon its state of 
development at the time of the experience being remem- 
bered. Memory, said Henri Bergson, is “the prolongation 
of the past into the present, or, in a word, duration, act- 
ing and irreversible.”* And what is duration? “Duration 
is the continuous progress of the past which gnaws into 
the future and which swells as it advances.”* Run some- 
thing past me at age 21 and I'll remember it as best I 
can; run the same scenario past me 10 years later and, 
though still doing my best to recall it accurately, I'll re- 
member it in a different way, influenced by the decade of 
additional experience being brought to bear upon the act 
of recollection. 

Memory has been compared to a ghost; it is “an ef- 
fect, more or less permanent, that remains after a pres- 
ence to the senses has gone.” It’s no wonder that it can 
be ephemeral and capricious, not necessarily as a result 
of conscious or purposeful vacillation on the part of the 
individual doing the recalling. Catching hold of a fleet- 
ing image can be tough work, even when one’s trying 
one’s best to “tell the truth, the whole truth, and nothing 
but the truth.” 

We may face many honest witnesses, trying to be truth- 
ful, but only being partially accurate. It is a difficult task 
to remember something one may have witnessed weeks 
or months or even years ago, especially under the pres- 
sure of questions in a courtroom. 
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As precarious as the act of memory may be, at least we 
have memories! Without them, we would lose contact 
with our past. Memories give us a sense of significance 
and belonging. Imagine what it would be like to have no 
memory whatsoever. A person without memory would 
be a corpse, like a resident in the population of Dante’s 
Inferno where the sinners abide in a perpetual present. 
They suffer for a variety of reasons and according to an 
often ironic scheme of punishment, but what really makes 
it unbearable is the inescapable presence of it. Hell is 
having no past to give us our identity. 

Unfortunately, living without memory has not been 
confined to literature or hypothesis. Henry M., whose 
memory was taken from him in a controversial surgery 
performed in 1953 in order to cure his epilepsy, was “per- 
petually held in one moment, a moment resembling that 
instant when we wake from a particularly heavy sleep 
and cannot recall just where we are, or just what busi- 
ness we are about.” To Henry, every day was new and 
the same, with no Wednesday ever carrying the print of 
the Tuesday before it. It was as if the clocks on his walls 
had lost their hands. He was isolated in the present, like 
an experimental white mouse on a treadmill. He could 
not remember from one day to the next. What had been 
removed from his brain was the bridge from animalism 
to humanity. 

As all trial lawyers know, there are witnesses who can 
do frustratingly deadpan imitations of Henry M. But 
there is a welter of factors which can unconsciously im- 
pact upon the ability to recollect experience. 

Even with our brains intact, memory may be at least 
in some measure a product of the environment in which 
the retrieval is sought. Seeking answers from a witness 
in the familiar surroundings of his or her own home may 
produce a more relaxed recollection than an inquisition 
under a bare bulb in a police station and, thus, a differ- 
ent memory. Not a memory any less truthful, just less 
affected by stress. 

So too can memory of an event be affected by the word- 
ing of the question — the “retrieval cue” — that calls it 
forth. These cues can distort the recollective process to 
the extent that the rememberer produces an honest re- 
sponse that does not, in fact, represent his or her inde- 
pendent memory. Witnesses to a car wreck, asked how 
fast the vehicles were going when they “smashed” into 
each other, will produce memories of faster speeds than 
witnesses asked to remember how fast they were going 
when they “hit.”° 

No better argument exists for keeping polygraph re- 
sults out of the courtroom than the recognition of how 
inherently unreliable some honest, but erroneous, memo- 
ries may be. The person who thinks he or she is telling 
the truth will pass with flying colors. However, “memory 
is not always the same thing as the truth.”’ 

Another environmental influence may be the number 
of times one is required to call up the particular memory. 
A false perception, repeated over and over again, builds 
an individual’s confidence in its accuracy. Thus, 
“[w]itnesses who rehearse their testimony again and 
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again in interviews with police officers and attorneys may 
become extremely confident about what they say — even 
when they are incorrect.”® 

Aside from environmental factors, and notwithstand- 
ing that all of our brains function in the same way, the 
influences upon the functioning process may differ 
greatly. The engrams which are the stored pieces of an 
experience that fill our brain may not be as successfully 
encoded in one person as in another. “We remember only 
what we have encoded, and what we encode depends on 
who we are — our past experiences, knowledge, and needs 
all have a powerful influence on what we retain. This is 
one reason why two different people can sometimes have 
radically divergent recollections of the same event.”® 

Does that mean that one is telling the truth and the 
other lying? Of course not. Does it mean that our 
adversarial system of justice and dependence upon eye- 
witness testimony is iffy at best in its purported search 
for truth? You bet. “Eyewitness misidentifications some- 
times arise because of limitations on what is encoded” 
into people’s memories.'° Thus, memory error may occur 
as a result of insufficient information being retained, or 
because of inadequate or imprecise verbalization of a 
nonverbal memory, or due to distortion resulting from 
unique prior knowledge. 

How an individual has lived, the experiences that 
have sculpted and produced the person to date, will in- 
fluence his or her memory of events when they are per- 
ceived at some point along the gauntlet of life and, to 
one extent or another, encoded into the winding maze of 
the brain. It is evident, then, that one’s history affects 
one’s perception and, thus, one’s memory. Our present 
memory must find its explanation in the accumulation 
of all of our past, whether we're conscious of it or not. It 
is that living collection of experience that we bring to 
bear upon the act of remembering, for good or for ill. “We 
trail behind us, unawares, the whole of our past; but our 
memory pours into the present only the odd recollection 
or two that in some way complete our present situation.”!! 
In other words, past memories influence new memories. 

Our imaginations, too, may play a significant role in 
the relative accuracy or truthfulness of our memories. 
The key to distinguishing actual memory from fantasy 
is the recall of source information.'* Normally, the more 
detail associated with the recollection, the more reliable 
it is. If we cannot reproduce specifics, we may question 
the veracity of the memory. On the other hand, if our 
imagination is especially fecund, a wealth of detail ac- 
companying an imagined event will provide it with a false 
sense of reality. Does this mean that we need to cross- 
examine witnesses as to the general level of activity of 
their fantasy life? As a practical matter, no judge would 
permit it. Nevertheless, imaginative witnesses may be 
more inclined to add ruffles and flourishes to their ob- 
servations and, in subsequent recollection, misperceive 
the truth. “[I]magination manipulates memory to create 
a pattern of experience. Or at least one can say the two 
intersect. Memory and imagination, in one view, are only 
facets of the same human faculty.” It has been reported 
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that individuals who test in the upper ranges for such 
imaginative traits as vividness of imagery and respon- 
siveness to suggestion are more likely than others to cre- 
ate false memories.'* Perhaps the duller and less imagi- 
native a witness is, the more likely he or she is to provide 
an accurate account of an event, assuming the witness 
is sufficiently articulate to describe it intelligibly. In any 
event, we know that memory is an imaginative recon- 
struction of past events.’ 

“It’s a poor sort of memory,” said Lewis Carroll, “that 
only works backwards.” And the further back one has 
to go, the tougher it gets. Growing old not only extends 
the distance one must travel in time for some retrieval 
purposes, it also brings to bear upon the phenomenon of 
memory the foibles of the aging process and its effect 
upon the brain. We know from volumes of research that 
the elderly can suffer a decline in memory. Certain physi- 
cal processes are occurring that simply cannot be fore- 
stalled. “Overall brain mass steadily shrinks as we en- 
ter our sixties and seventies, at roughly 5 percent to 10 
percent per decade” and “the brain’s blood flow and up- 
take of oxygen both decrease significantly.”!’ Confusion 
and a degree of vulnerability to memory distortion re- 
sult. Anyone who has watched the gradual decline of a 
beloved grandparent knows what this involves. 

What we come back to is the destruction of the myth 
that our memories are mere tape recorded versions of 
our past observations. Contemporary understanding is 


that this recorder theory is unjustified.'* “A reconstruc- 
tion or construction hypothesis seems much more vi- 
able.”'® Not only the accuracy but also the order of our 
memory may be askew as a result of our haphazard re- 
tention and collection process. “Time is not an absolute 
quality in memory; it is an ordering of people, places, things, 
and events. There are no calendars in the brain.””° Thus, 
one person remembers that his friend was with him when 
he packed his suitcase, but the friend recalls that he was 
already packed when he arrived to pick him up. 

All these vagaries of memory in average individuals 
don’t begin to take into account the potential for distor- 
tion involved in such recognized psychological phenom- 
ena as dissociation, repression, and inhibition, but suf- 
fice it to say that there is a minefield of truth-hiding 
potential there that could block the path of fact finders. 
Yet even without these exacerbating factors that might 
render memory imperfect, healthy memory is sufficiently 
creative to make searching our past a notoriously uncer- 
tain activity. The proverbial car full of nuns will produce, 
well, a car full of varying descriptions of an event, even 
when they’re all being truthful. The challenge for the jus- 
tice system, no matter who the witnesses may be, is to fil- 
ter through the hyperbole and the distortion in an attempt 
to reach some reasonable essence of the truth, then hope 
that truth is an accurate representation of the event at is- 
sue. The puzzle of memory is that truth and accuracy may 
only be relatives, not immediate family. O 
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The “Loss of Chance” Doctrine 
of Damages for Breach of Contract 


he Florida Supreme Court 

held in 1984 that a theory 

of recovery for “loss of a 

chance” to survive predi- 
cated on alleged medical malprac- 
tice is not actionable in Florida.' 
The “loss of chance doctrine” is, how- 
ever, a viable predicate for damages 
in a contract action. This article will 
summarize the history of the loss 
of chance doctrine and conclude 
that Florida not only has accepted 
the doctrine outside the tort con- 
text, but also has expanded it be- 
yond its Restatement (Second) of 
Contracts’ foundation.’ “[C]ounsel 
in this country seem seldom to have 
made this argument.”* 


History 

In Taylor v. Bradley, 39 N.Y. 129 
(1868), the court was faced with a 
contract breached by a landowner 
who reneged on a promise to allow 
a farmer to use the land. The judge 
asked and answered, “[if a plaintiff] 
is deprived of his adventure, what 
was this opportunity which the con- 
tract had apparently secured him 
to worth? [His] damages are what 
he lost by being deprived of his 
chance of profit.”* The doctrine of 
“loss of chance” or “loss of a chance” 
was thereby introduced into 
America’s common law. 

Decades later, a British court ech- 
oed the doctrine in Chaplin v. Hicks, 
2 K.B. 786 (1911). In Chaplin the 
plaintiff was a semifinalist in a 
beauty contest. The promoter of the 
event breached the contract by fail- 
ing to notify the plaintiff of the time 
and place of the competition. The 
jury awarded damages in the 


by Robert H. Sturgess 


The number of 
applications of Miller 
is limited only by its 
lack of use by 
counsel for plaintiffs 
in appropriate 
breach of contract 
actions. 


amount of one fourth of the lowest 
prize. The court indicated the 
chance of winning had value which 
could be assessed by the law of av- 
erages. 

In 1931 the U. S. Supreme Court 
held in Story Parchment Co. v. Pater- 
son Parchment Paper Company, 282 
U.S. 555, 563 (1931), that when the 
plaintiff’s inability to calculate 
damages to a reasonable certainty 
is a result of the defendant’s wrong- 
doing, “the risk of uncertainty 
should be thrown upon the wrong- 
doer instead of upon the injured 
party.” The U. S. Supreme Court’s 
decision in Story Parchment crosses 
paths with the loss of chance doc- 
trine by citing and quoting Taylor 
with approval. 

In Story Parchment, the Supreme 
Court held that to deny an injured 


party the right to recover damages 
that clearly arise from the breach 
because it is of a kind that cannot 
be measured with certainty would 
allow wrongful acts to be profit- 
able.* The Court further explained 
that no part of the loss should be 
left upon the injured party simply 
because the defendant’s wrongful 
act prevented the precise amount 
from being fixed.’ 

In Bangor Punta Operations, Inc. 
v. Universal Marine Co., Inc., 543 
F.2d 1107 (5th Cir. 1976), the 11th 
Circuit Court of Appeals (then the 
Fifth Circuit) confirmed and re- 
stated its prior holdings that 

{iln a case such as this, where the 
wrong is of such a nature as to preclude 
exact ascertainment of the amount of 
damages, plaintiff may recover upon a 
showing of the extent of the damages 
as a matter of just and reasonable in- 
ference, although the result may be only 
an approximation. The wrongdoer may 
not complain of the inexactness where 


his actions preclude precise computa- 
tion of the extent of the injury.® 


Although clearly defined dam- 
ages are preferable, when the in- 
jured party can come before the 
factfinder and introduce evidence 
tending to show damages, a prob- 
able estimate of the amount in con- 
troversy will be allowed by inferen- 
tial proof.’ When considering the 
reliability of an expert’s opinion re- 
garding damages, “[i]Jt is well 
settled that the evidentiary basis 
for a court’s ruling on damages need 
only be ‘sufficient to enable a court 
... to make a fair and reasonable 
approximation.””” 

Following Taylor and Chaplin, 
the loss of chance doctrine subtly 
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moved forward with approval 
through American treatises'' and 
case law" over the decades. The doc- 
trine appears to have landed most 
firmly in the Restatement (Second) 
of Contracts, §348(3) (1981), which 
states, “If a breach is of a promise 
conditioned on a fortuitous event 
and it is uncertain whether the 
event would have occurred had 
there been no breach, the injured 
party may recover damages based 
on the value of the conditional right 
at the time of the breach.” 

The comment to this portion of the 
Restatement explains, 
d. Fortuitous event as condition. In the 
case of a promise conditioned on a for- 
tuitous event, a breach that occurs be- 
fore the happening of the fortuitous 
event may make it impossible to deter- 
mine whether the event would have oc- 
curred had there been no breach. It 
would be unfair to the party in breach 
to award damages on the assumption 
that the event would have occurred, but 
equally unfair to the injured party to 
deny recovery of damages on the ground 
of uncertainty. The injured party has, in 
any case, the remedy of restitution. Un- 
der the rule stated in Subsection (3) he 
also has the alternative remedy of dam- 
ages based on the value of his condi- 
tional contract right at the time of 
breach, or what may be described as the 
value of his “chance of winning.” The 
value of that right must itself be proved 
with reasonable certainty, as it may be 
if there is a market for such rights or if 
there is a suitable basis for determin- 
ing the probability of the occurrence of 
the event. 


A fortuitous event is further de- 
scribed in the comment to §379 of 
the Restatement Second of Con- 
tracts as a provision of a contract 
“in which at least one party is un- 
der a duty that is conditional on the 
occurrence of an event that, so far 
as the parties to the contract are 
aware, is dependent on chance.” 

This is the point at which Story 
Parchment dovetails with the Re- 
statement (Second) of Contracts. 
Although the principle in each took 
a different route, they return to their 
origin in Taylor: 

How, then, can the value of the con- 
tract be proved? If it cannot be proved, 
then the plaintiff can only recover nomi- 
nal damages. [This court] thinks the 
plaintiff is not without a better rule. The 
administration of justice frequently pro- 


ceeds with the reasonable certainty of 
accomplishing what is right, or as nearly 


The issue is whether 
a plaintiff can 
overcome the 

burden of proving 
contractual damages 
to a reasonable 
certainty when the 
defendant's 
wrongdoing makes it 
impossible to do so. 


right as human efforts may attain... 
and it does so by making the experience 
of mankind, or, rather, the judgment 
which is founded upon such experience, 
the guide.'* 


The loss of chance doctrine can, 
therefore, be viewed as a reciprocal 
concept to an “impossibility of per- 
formance” defense. If a defendant 
asserts damages are too speculative 
and so inappropriate altogether, a 
plaintiff can assert — as an avoid- 
ance or otherwise — that the “im- 
possibility of certainty” caused by 
the defendant is not a bar to dam- 
ages based on the value of the lost 
contractual or economic opportunity. 


Florida 

The issue is whether a plaintiff 
can overcome the burden of proving 
contractual damages to a reason- 
able certainty when the defendant’s 
wrongdoing makes it impossible to 
do so. Just as Taylor and Chaplin 
have — for the most part — passed 
under the radar of America’s com- 
mon law, so has Miller v. Allstate Ins. 
Co., 573 So. 2d 24 (Fla. 3d DCA 
1990), eluded further treatment of 
the contractual loss of chance doc- 
trine in Florida’s common law. 

In Miller, Ailstate broke a contrac- 
tual promise to return a wrecked 
vehicle Ms. Miller intended to use 
as evidence in a products liability 
action against the manufacturer. 
Rather than preserve the vehicle, 
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Allstate sold it to a salvage yard, 
where it was disassembled and de- 
molished. The Third District Court 
of Appeal fashioned a remedy for 
Ms. Miller based on the loss of her 
opportunity to use the vehicle as evi- 
dence. Aside from a relatively eso- 
teric case from California,'* the 
court relied primarily on treatises 
and law review articles, thereby im- 
plicitly acknowledging the issue’s 
nature of first impression in Florida. 
The holdings, however, remain pre- 
cedent. 

The Third District first relied on 
McCormick’s treatise on contracts” 
for application of doctrines modify- 
ing the certainty requirement for 
proving contract damages.’ The 
“modifying doctrines,” which enable 
courts to avoid “harsh results” are: 

(a) If the fact of damage is proved 
with certainty, the extent or amount may 
be left to reasonable inference. 

(b) Where the defendant’s wrong has 
caused the difficulty of proof of damage, 
he cannot complain of the resulting un- 
certainty. 

(c) Mere difficulty in ascertaining the 
amount of damage is not fatal. 

(d) Mathematical precision in fixing 
the exact amount is not required. 

(e) If the best evidence of damage of 
which the situation admits is furnished, 
this is sufficient. 

(f) The plaintiff may recover the 
value of his contract, and this may be 
measured by the value of the expected 
profits. 


Following Chaplin and the “En- 
glish lead,” the Miller court held 
that damages need not be based on 
the value of the contract, but may in- 
stead be “the value of the plaintiff's 
opportunity or chance of success at the 
time of the breach ... 

Miller is not merely unique in its 
adoption of subsection 348(3) of the 
Restatement (Second) of Contracts, 
it is extraordinary by its extension 
of the Restatement beyond the 
wording and intent of its authors. 
Comment (d) to subsection 348(3) 
continues from the quote above re- 
garding “fortuitous event as a con- 
dition” to explain, “The rule stated 
in this subsection is limited to alea- 
tory promises and does not apply if 
the promise is conditioned on some 
event, such as return performance 
by the injured party, that is not for- 
tuitous” (emphasis added). Miller, 


) 


however, holds the loss of chance 
doctrine is not limited to aleatory 
promises. 

The Miller opinion is the only one 
to use the word “aleatory” in 
Florida’s reported common law. Al- 
though the court defined the word as 
it is used generically in Black’s Law 
Dictionary,'® the Comment to §379 of 
the Restatement (Second) of Con- 
tracts defines it more applicably: 


An aleatory contract is one in which 
at least one party is under a duty that 
is conditional on the occurrence of an 
event that, so far as the parties to the 
contract are aware, is dependent on 
chance. Its occurrence may be within the 
control of third persons or beyond the con- 
trol of any person. The event may have 
already occurred, as long as that fact is 
unknown to the parties. It may be the fail- 
ure of something to happen as well as its 
happening. Common examples are con- 
tracts of insurance and suretyship, as well 
as gambling contracts. . . .”° 


Following the reasoning of com- 
mentators such as McCormick, 
Calimari, and Perillo, the court held 
the contractual loss of chance doc- 
trine should allow a plaintiff “to sue 
on the alternative theory of the 


value of the lost opportunity,” re- 
gardless of whether the promised 
occurrence is fortuituous or the 
promise itself is aleatory.*! Quoting 
the treatise of Professor McCormick, 
the court concluded, 


Where the value of the chance is not 
outweighed by a countervailing risk of 
actual loss, and where it is fairly mea- 
surable by calculable odds, or by evi- 
dence bearing specifically on the prob- 
abilities, or by expert opinion, and where 
the amount of the expected gain is itself 
fixed or approximately ascertainable, 
the [factfinder] should be allowed to 
value the lost opportunity.” 


These references to “odds,” “prob- 
abilities,” and “approximately 
ascertainable” open the door to an 
entirely new theory of contract dam- 
ages that has not yet matured in 
Florida. The Miller court cites and 
follows the commentary of Profes- 
sors Calamari and Perillo. The cita- 
tion in Miller presumably refers to 
the following: 

One may well question the wisdom 
of the limitation imposed upon the [loss 
of chance] doctrine by the Restatement 
{holding the doctrine is limited to prom- 


ised performance which is aleatory]. If 
damages based upon a theory of prob- 


ability is a sound approach for aleatory 
contracts, why is it unsound as to other 
contracts? For example, if a manufac- 
turer wrongfully terminates a distribu- 
torship, it will frequently be impossible 
to prove that the distributorship would 
have made a profit and the amount, if 
any, of such profits. Aside from the pos- 
sibility of electing to claim merely reli- 
ance damages, the distributor in such a 
case faces an all or nothing prospect: 
Full recovery for the profits he would 
have made or merely nominal damages. 
If, as an alternative, he were permitted 
to recover the value of the lost opportu- 
nity to strive for the profit, the hazards 
and possible injustice of the all or noth- 
ing approach would be reduced. Recov- 
ery would be allowed on the basis of the 
price that a reasonable businessman 
would pay for the opportunity.”° 


Another exemplary application 
lies in the area of insurance claims 
adjustment. Suppose, for example, 
that a workers’ compensation in- 
surer in Florida accepts a claim as 
compensable without proper inves- 
tigation. This hypothetical claim 
involves an injured worker who 
tested positive for cocaine use on the 
day he suffered an injury when he 
fell off a ladder while working on a 
construction project. The insurer 
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contractually agreed to handle all 
the employer’s claims according to 
the insurer’s own “best practices,” 
which clearly state that all investi- 
gations must be completed within 
14 days. No such investigation was 
conducted — no witnesses or doctors 
were interviewed, no laboratory re- 
ports were requested, no site in- 
spection occurred, etc. The insurer 
did, however, receive the laboratory 
report indicating a high level of co- 
caine in the employee’s blood. The 
insurer buried the report in the file 
and did nothing with it. 

In Florida, the claim must be ac- 
cepted or denied within 120 days. 
After 120 days, the claim can no 
longer be challenged unless facts 
were developed that could not have 
been learned within the first 120 
days. On the other hand, an intoxi- 
cation defense does not prevail with- 
out proof the intoxication was a 
proximate cause of the accident. The 
claim was nevertheless accepted by 
the insurer as compensable 119 
days after the alleged accident. 

The employer has no recourse on 
the insurance contract if it must 
prove the intoxication defense 
would have been viable but for the 
lack of investigation. Such proof 
would necessarily be speculative. 
But it is precisely because the in- 
suer did not comply with its own 
best practices that the employer/in- 
sured cannot demonstrate the 
employee’s intoxication caused — or 
might have caused — the injury. 
Witnesses have disappeared or for- 
gotten; laboratory samples were 
destroyed; and the scene no longer 


resembles its condition on the date 
of the alleged accident. According to 
Miller, though, the employer may 
sue on the value of his lost opportu- 
nity to deny the claim, by settlement 
leverage, or otherwise. 

Such a lost economic opportunity 
is imbedded in the insurance 
industry’s common practices of au- 
diting its claims handling practices 
to keep the insured’s exposure and 
the insurer’s costs to a legal mini- 
mum. The phrase “lost economic 
opportunity” — or “LEO” — appears 
to have first arisen in the insurance 
industry in 1988, when Travelers 
retained McKinsey & Co., Inc.,”* to 
audit and revamp its workers’ com- 
pensation claims handling effi- 
ciency. The acronym “LEO” was ab- 
sorbed by the industry,”> which 
developed synonyms such as “slip- 
page” and “leakage.””® 

The potential applications of 
Miller are not, however, limited to 
spoliation of evidence or lost oppor- 
tunities in the management of insur- 
ance claims.”’ Given that contractual 
promises need not be aleatory for the 
loss of a chance doctrine to apply, al- 
ternative damages may be sought in 
actions involving terminated employ- 
ment contracts tied to commissions 
or bonuses, many forms of fiduciary 
obligations, and even the failure to 
place a bet as promised. 


Conclusion 

The number of applications of 
Miller is limited only by its lack of 
use by counsel for plaintiffs in ap- 
propriate breach of contract actions. 
The plaintiff’s loss of a chance to 


prove contractual damages with rea- 
sonable certainty — if the loss of 
chance is caused by the very wrong- 
doing over which the lawsuit is 
brought — is itself damage that may 
be proven by approximation or prob- 
abilities. The loss of an economic op- 
portunity is a basis for compensatory 
damages. But again, “counsel in this 
country seem seldom to have made 
this argument.” 
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Environmental and Land Use Law | 


Global Warming: An Introduction to the State of 
the Science and a Survey of Some Legal Responses 


n 1979, James Speth, a mem- 
ber of the President’s Counsel 
on Environmental Quality 
(CEQ), while completing a re- 
port on probable changes in global 
population, natural resources, and 
the environment through the end 
of the century, was asked by some 
prominent scientists to raise the 
profile of “global climate disrup- 
tion.” He was provided a report pre- 
dicting “a warming that will prob- 
ably be conspicuous within the next 
twenty years” and calling for “en- 
lightened policies to manage fossil 
fuels and emissions.” The report’s 
conclusions were affirmed by the 
National Academy of Scientists’ 
Climate Research Board that 
warned “a wait and see policy may 
mean waiting until it is too late.”! 
Despite these “early” warnings, 
the United States has followed a 
“wait and see” attitude while nu- 
merous studies repeatedly “confirm” 
what was strongly suspected in the 
late 1970s. Now, with the science hav- 
ing arrived at a point to support 
sound policy, the question is what 
catalyst will spur “enlightened poli- 
cies” on a federal, or even statewide, 
level.’ This article addresses the state 
of the science on global warming and 
surveys some legal responses that 
might ultimately result in govern- 
mental action. 


The Science of Global 
Warming — A Brief History 
The science of global warming 
can be traced back as early as 1863,’ 
and to human activity as a possible 
material cause to 1938.‘ There is 
now little serious doubt that the 
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Despite “early” 
warnings, the United 
States has followed a 


“wait and see’ attitude 


while numerous 
studies repeatedly 
“confirm” what was 
strongly suspected in 
the late 1970s. 


earth has undergone a measurable 
warming trend over the last cen- 
tury.® The real debate has centered 
on whether human activity has 
materially contributed to the in- 
crease in global temperature. 

Primarily through the study of ice 
cores, scientists estimate that the 
concentration of atmospheric 
was 290 ppm‘ at the beginning of 
the industrial revolution (circa 
1750), 315 ppm in 1960, 350 ppm 
in 1988, and 370 ppm today.’ Some 
leading scientists believe we must 
prevent atmospheric CO2 concen- 
trations from reaching 450 ppm if 
we are to avoid “catastrophic” glo- 
bal climate impacts.* Despite the 
well documented increase in atmo- 
spheric CO2 concentration, the de- 
bate on the contribution by human 
activity lingers. 

The first “official” acknowledg- 
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ment linking human activity to glo- 
bal warming, or climate change,’ oc- 
curred in 1980 when the CEQ is- 
sued The Global 2000 Report to the 
President — Entering the Twenty- 
First Century.'’° The CEQ defined 
the “climate disruption issue” as: 
“The concentration of carbon diox- 
ide (COz2) in the atmosphere . . . that 
corresponds closely with the in- 
creasing global use of fossil fuels . . 
.Atmospheric CO2... absorbs heat 
radiation from the earth’s surface, 
trapping it and preventing it from 
dissipating into space. As the con- 
centration of CO2 in the atmosphere 
increases, more of the earth’s radia- 
tion heat is trapped.”!! 

When the CEQ was first pre- 
sented the issue in 1979, the Carter 
administration “responded by ask- 
ing the National Academy of Sci- 
ences (NAS) to assess the scientific 
basis for concerns about man-made 
climate change.”’* The NAS issued 
a report reaffirming earlier reports 
that the rise in CO2 concentrations 
was likely being caused by human 
activity.'* Over the next 20 years, 
numerous scientific reports would 
“reaffirm” this conclusion, but 
skeptics remain.‘ Apparently not 
convinced by another NAS report is- 
sued in 2001 reaffirming previous 
reports, the Bush administration 
appointed its own group of 
policymakers and scientists to 
study the issue.'® Not surprisingly 
(at least to scientists), President 
Bush’s panel concluded the scien- 
tific evidence supporting global 
warming can only be explained by 
the contribution of “anthropogenic 
forces.”"” 
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The majority of scientists now ac- 
cept that human activity is the pri- 
mary cause of increased atmo- 
spheric COe.'* In recent years, 
reports by the Pew Center on Glo- 
bal Climate Change!’ and the 
United Nation’s Intergovernmental 
Panel on Climate Change (IPCC)”° 
have consistently found that global 
warming is the result of human 
activity. Scientists predict global 
warming will manifest itself with 
rising sea levels, a complete loss of 
arctic ice, and the material loss of 
plant and animal life.*’ Moreover, 
global warming’s effects are becom- 
ing observable within the United 
States.” 


Possible Impacts on Florida 
Global warming’s environmental 


impacts may be especially signifi- 
cant for Florida. Florida’s economy 
is driven by tourism and agricul- 
ture, and global warming takes dead 
aim at both. Florida’s coastline and 
beaches draw millions of visitors 
annually, and its agricultural indus- 
try contributes significantly to the 
state’s economy.” Global warming’s 
attendant sea level rise and weather 
pattern changes could have devas- 
tating effects on Florida. Simulation 
models show sea levels rising 
around the Florida coast by more 
than one-half meter over the next 
century, potentially inundating 
some 4,000 square kilometers of 
Florida.”* 

According to a report issued by 
EPA, the “[aldverse impacts in these 
areas could include loss of land and 


structures, loss of wildlife habitat, 
accelerated coastal erosion, exacer- 
bated flooding and increased vulner- 
ability to storm damage, and in- 
creased salinity of rivers, bays, and 
aquifers which would threaten sup- 
plies of fresh water.” Projected tem- 
perature increases could decrease 
citrus crop yields due to an insuffi- 
cient dormant period. Moreover, 
unpredictable changes in rainfall 
and the availability of freshwater 
for irrigation could reduce the value 
of farm production.” 


Survey of Some Legal 
Responses to Global Warming 
Despite scientists’ warning of im- 
minent environmental and eco- 
nomic impacts from global warm- 
ing,’ the United States has taken 
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surprisingly little action toward de- 
creasing its CO2 emissions.”*To date, 
no federal legislation has been 
passed addressing COz2 emissions, 
and the EPA has decided it has no 
authority under the Clean Air Act 
(CAA) to regulate CO2 emissions.” 
But because the U.S. contributes 25 
percent of total global greenhouse 
gas (GHG) emissions, it is a frequent 
target of critics calling for action. 

The remainder of this article ad- 
dresses some legal responses to global 
warming that could encourage govern- 
mental, or even corporate, action. 

Legal responses to global warm- 
ing run the gamut from an interna- 
tional protocol (the Kyoto Protocol)” 
to local referenda,*' and from corpo- 
rate boardroom resolutions® to 
statehouse actions.* It is not pos- 
sible to address the full range of le- 
gal responses here, and so only three 
will be briefly reviewed: 1) possible 
actions against the United States 
under the Alien Tort Claims Act; 2) 
forcing the EPA to regulate GHG 
emissions under the Clean Air Act; 
and 3) suing potentially responsible 
parties under tort theories.* In re- 
viewing these possible legal re- 
sponses, the focus will be on which 
offers the greatest potential for ul- 
timately reducing GHG emissions. 

¢ Claims Under the Alien Tort 
Claims Act 

The effects of global warming 
have become painfully obvious to 
people of Tuvalu, whose nine tiny 
islands in the South Pacific rest just 
above sea level. Indeed, Tuvalu may 
be global warming’s first sovereign 
victim. For nearly 10 years now, 
Tuvalu has been lobbying nations 
and corporations to reduce their 
GHG emissions in hopes of saving 
the country. But it may be too late 
to save Tuvalu, and the government 
has already embarked on a resettle- 
ment plan with New Zealand.” 

Tuvalu is also reportedly consid- 
ering legal action against countries 
and industries responsible for its 
anticipated demise. One possible 
course of action is a claim brought 
under the Alien Tort Claims Act 
(ATCA).** Enacted in 1789, ATCA 
provides “the district courts shall 
have original jurisdiction of any civil 


action by an alien for a tort only, 
committed in violation of the law of 
nations or a treaty of the United 
States.”*’ In order to bring a cogni- 
zable ATCA claim seeking redress 
for global warming, the claimant 
would have to establish that an in- 
ternational environmental law has 
been violated, or that international 
norms and the laws of nations include 
“environmental human rights.”** To 
date, no ATCA claim asserting 
breach of an international environ- 
mental law has been successful. 
Establishing the existence of an en- 
vironmental human right, while 
challenging, has found some sup- 
port, however. 

For example, the court in Beanal 
v. Freeport-McMoRan, Ins., 969 F. 
Supp. 363 (E.D. La. 1997), ulti- 
mately dismissed a complaint alleg- 
ing cultural genocide resulting from 
environmental destruction, because 
the claim was never pled with suffi- 
cient specificity. The inference to be 
drawn from Beanal is that an ATCA 
claim for violating an environmen- 
tal human right may be viable pro- 
vided sufficient facts are available 
to support it. There is also some sup- 
port in international law for con- 
cluding that the right to a “healthy 
environment” is an international 
norm.*® 

But even assuming the essential 
elements of an ATCA claim could be 
pled, there remain enormous ob- 
stacles to ultimately prevailing. For 
example, is the United States le- 
gally responsible for global warm- 
ing? If so, how and to what extent? 
The time and costs involved in 
bringing an ATCA claim may also 
be prohibitive. Nonetheless, an 
ATCA claim brought by indigenous 
(and seemingly helpless) people 
would highlight the plight of many 
peoples and countries likely to be 
first in the line of fire of global cli- 
mate change.“ This, in itself, could 
provide political pressure for action. 

¢ Regulating GHGs Under the 
Clean Air Act 

In October 2003, 12 states, several 
cities, and over a dozen environmen- 
tal groups challenged EPA’s decision 
that heat trapping gases like CO2 
do not meet the Clean Air Act’s 
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(CAA) definition of a “pollutant.”" 
The arguments on both sides of this 
debate are simple, yet compelling. 

The CAA §202(a)(1) gives EPA the 
authority to regulate the emissions 
of “air pollutants from motor ve- 
hicles.” CAA §302(g) defines “air pol- 
lutant” as “any air pollution agent 
... including any physical, chemical, 
biological, radioactive . . . matter 
which is emitted into . . . the ambi- 
ent air.”*? Under the CAA, EPA has 
been given the authority to deter- 
mine which substances pose a 
threat to “public health, welfare or 
the environment,”*’ but once having 
made this finding, EPA must then 
set standards for each such pollut- 
ant.‘ EPA has established stan- 
dards for lead, ozone, sulfur dioxide, 
nitrogen dioxide, and carbon mon- 
oxide. EPA also has authority to 
regulate stationary sources of air 
pollution and motor vehicles.** De- 
termining whether EPA has author- 
ity to regulate CO2 emissions begins 
with analyzing whether CO2 is an 
“air pollutant.” 

The plain wording of the statute 
supports the conclusion that CO2 is 
an air pollutant, but the real issue 
is whether CO2 presents “actual or 
potential harmful effects on public 
health, welfare or the environment.” 
CAA §302(h) defines “welfare” 
broadly and includes the poilutant’s 
effect on “weather, visibility, and cli- 
mate... .” “7 Thus, on its face, the 
CAA seems to provide EPA author- 
ity to regulate CO2z emissions from 
motor vehicles provided EPA can 
demonstrate its effect on “climate.” 
And given the state of global warm- 
ing science, EPA should be able to 
establish CO2’s deleterious effects on 
climate. 

Of course, nothing in the law is 
that simple. Counter arguments 
abound,** and many rely primarily 
on the U.S. Supreme Court’s decision 
in Food and Drug Administration v. 
Brown & Williamson, 529 U.S. 120 
(2000). In Brown & Williamson, the 
Supreme Court found the FDA did 
not have authority to regulate to- 
bacco despite broad language in the 
Food, Drug and Cosmetic Act 
(FDCA) seemingly supporting the 
FDA’s position that it did. The court 
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stated “[rjegardless of how serious 
the problem an administrative 
agency seeks to address .. . it may 
not exercise its authority ‘in a man- 
ner that is inconsistent with the 
administrative structure that Con- 
gress enacted into law.”*° 

Under a Brown & Williamson 
analysis, the following points sup- 
port EPA’s position that the CAA 
does not provide it the authority to 
regulate CO2 emissions:*’ 1) three 
“provisions of the CAA expressly 
touch on matters related to global cli- 
mate change. . . . [but] none of these 
provisions authorize regulation. ...”°'; 
2) Congress was well aware of the glo- 
bal warming issue in 1990 when the 
CAA was significantly amended and 
did not expressly grant EPA author- 
ity to regulate CO; 3) Congress de- 
bated adding certain provisions re- 
lated to regulating COz when 
amending the CAA, but failed to pass 
any such provision; and 4) Congress 
passed specific legislation as part of 
the CAA to address stratospheric 
ozone depletion, recognizing EPA 
needed specific authority to deal 
with this global threat. 

On July 15, 2005, the D.C. Circuit 
denied the petition. In a relatively 
brief opinion, Commonwealth of 
Mass v. U.S. EPA, No. 03-1361, 2005 
WL 1653055 (D.C. Cir. July 15, 
2005), the court deferred to the 
administrator’s discretion under 
CAA §202(a)(1). The court stated “a 
reviewing court will uphold agency 
conclusions based on policy judg- 
ments... when an agency must re- 
solve issues on the fronties of scien- 
tific knowledge.” 

¢ The Public Nuisance Remedy 

In the summer of 2004 nine states 
and the City of New York sued six 
power companies for causing the 
“public nuisance of global warming” 
(“Connecticut/AEP”).** The com- 
plaint seeks injunctive relief cap- 
ping the defendants’ CO2 emissions 
and then reducing them over the 
next decade. Despite alleging inju- 
ries to public health, coastal re- 
sources, water supplies, agriculture, 
forests, fisheries, and wildlife, the 
plaintiffs seek no damages. 

Generally, liability for a public 
nuisance extends to anyone who 


substantially participates in activi- 
ties that create “an unreasonable in- 
terference with a right common to 
the general public.”*’ The allegations 
cited above pass this threshold test. 
The next issue is determining 
whether the conduct complained of 
was “unreasonable.” Unreasonable- 
ness can be established by showing 
the conduct: 1) significantly inter- 
feres with the public health, welfare, 
safety, comfort, or convenience; 2) 
has knowingly produced a long-last- 
ing significant effect on the “com- 
mon right;” or 3) is unlawful.* In the 
global warming context, items 1) 
and 2) could likely be satisfied. 

For a court to issue an injunction, 
it must finally find that the conduct 
is so unreasonable it must be 
stopped or abated. In balancing the 
interests of the parties, a court could 
not enter an order stopping all emis- 
sions because this would destroy a 
company. But, public nuisance law 
would allow the court to fashion a 
remedy similar to the relief sought 
in the Connecticut/AEP suit. 


Conclusion 

Of the three legal responses 
briefly reviewed, the third option of 
pursuing potentially responsible 
parties under a public nuisance 
theory probably has the greatest 
likelihood of success, but all three 
could encourage governmental ac- 
tion. There have been some legisla- 
tive proposals recently, yet none 
have garnered sufficient support for 
passage.” Currently, there does not 
appear to be the political will or 
leadership in Washington to pass 
legislation addressing greenhouse 
gas emissions within the United 
States. Nonetheless, as more of the 
public comes to accept global warm- 
ing as a fact, federal action will 
likely ensue. O 
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can say YES to all of the above!! 


Get Additional Information Today! 


Free Recorded Information 
888-288-3268 Ext. 9020 

¢ Call our office 888-558-6615 for a 
Free Informational Booklet on 
Mortgage Equity Management™ 

« Free Online Education Session at 
www.eastbaymortgage.com 


3220 Rosedale St. Gig Harbor, WA 98335 
© 2005 East Bay Mortgage, !nc. All rights reserved. 
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Senate Bill 360: Growth Management Reform 
Arrives and It Is All About Infrastructure 


by Susan L. Trevarthen and Chad Friedman 


fter a legislative session 
where most of the discus- 
sion about growth man- 
agement focused on the 
inadequacy of state funding for in- 
frastructure, the legislature en- 
acted a bill (S.B. 360) that provides 
some additional funding, but falls 
far short of the total need.' As is cus- 
tomary, the bill was being amended 
and negotiated right up until the 
last minutes of the session. Most 
interested parties woke up on May 
7, 2005, with no clear understand- 
ing of what actually was enacted. A 
2006 glitch bill is likely, as has been 
the case with prior growth manage- 
ment bills enacted in Florida. 


Infrastructure Funding 

S.B. 360 provides $1.5 billion of 
new infrastructure funding for next 
year. Only $750 million is recurring 
revenue for what is generally esti- 
mated to be at least a $35 billion 
backlog in infrastructure invest- 
ment statewide, due to opposition 
in the House of Representatives to 
further increases.” No dedicated 
source of future state funding is 
provided to address future infra- 
structure needs resulting from 
growth. Finally, the funding that is 
provided is primarily slated for 
state and regional roadway im- 
provements; counties and munici- 
palities are not given any direct 
funding for their infrastructure 
needs. Nor have they received any 
additional flexibility related to ex- 
isting funding sources requiring a 
referendum, as had been considered 
earlier in the session. Three million 
dollars of recurring revenue is ap- 


As a result of this 
year’s session, the 
“to-do” list for local 

government 

planners and 
attorneys just got 
longer and more 

complicated. 


propriated for the Department of 
Community Affairs (DCA) to pro- 
vide technical assistance to local 
governments and school boards re- 
lated to compliance with these 
statutory changes.’ 


Regulatory Changes 

While the impact of S.B. 360 on 
infrastructure funding is relatively 
minor, its regulatory impact is sig- 
nificant for local governments. The 
most important changes relate to 
infrastructure funding and plan- 
ning. Several changes affect the 
growth management act’s 
concurrency requirement, which was 
intended to ensure that key public 
services and facilities were in place 
before, or no later than, the time 
that the impact of new development 
is experienced. 

© Financial Feasibility 


For the first time, S.B. 360 re- 
quires both the entire comprehen- 
sive plan and the capital improve- 
ments element (CIE) to be 
“financially feasible.”* Relevant 
projects include committed items 
from the first three years of the 
adopted CIE, and committed or 
planned items from the fourth or 
fifth years of that element. All 
projects must be funded and, if a 
revenue source requiring a referen- 
dum is identified, alternative fund- 
ing mechanisms must also be iden- 
tified in the event the referendum 
is not successful. In addition, the 
element must contain improve- 
ments sufficient to maintain the 
adopted levels of service for public 
facilities and services in the com- 
prehensive plan.° 

S.B. 360 still requires an annual 
update of the CIE, but that update 
must now be accomplished by a 
comprehensive plan amendment 
which is not exempt from the twice- 
a-year time frame. Also, it will no 
longer be possible to change the 
date of construction of an improve- 
ment without a comprehensive plan 
amendment. As of December 2007, 
local governments will not be al- 
lowed to amend the future land use 
map until this CIE update is 
adopted. Therefore, from now on, 
the timing of each _ local 
government’s comprehensive plan 
amendment cycle will be dictated 
by the timing of the update of the 
CIE. Also, the financial feasibility 
requirement opens up a new theory 
for comprehensive plan consistency 
challenges by third parties with 
new opportunities to challenge ev- 
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ery year. 
e Exemptions from State Review 


For several years, growth man- 
agement laws have provided for vol- 
untary visioning.® S.B. 360 encour- 
ages visioning and also encourages 
the designation of an urban service 
boundary (USB) on the future land 
use map, for areas that are appro- 
priate for compact, contiguous ur- 
ban development within 10 years. 
Development outside the USB line 
may not be prohibited, but S.B. 360 
encourages the use of a full cost ac- 
counting model, such as the fiscal 
impact analysis model commis- 
sioned by DCA to determine 
whether such development is appro- 
priate. 

While neither of these provisions 
are mandates, it is likely that many 
local governments will choose to fol- 
low them. Under S.B. 360, if a local 
government has adopted a vision 
and a USB with the requisite pub- 
lic involvement, its plan amend- 
ments will no longer be subject to 
traditional DCA review. In contrast, 
under current growth management 
law, local governments have to com- 
plete an onerous qualification pro- 
cess and execute an agreement with 
DCA to become certified if they want 
to be exempt from traditional DCA 
review of plan amendments.’ Future 
land use map amendments in des- 
ignated urban infill and redevelop- 
ment areas are also exempted from 
traditional DCA review by S.B. 360, 
and may be handled through the 
small scale amendment process. 

Under current growth manage- 
ment laws, many developments by 
definition are developments of re- 
gional impact (DRIs),* but are ex- 
empted from the DRI review proce- 
dures. S.B. 360 expands these 
statutory exemptions to include pro- 
posed developments: (a) which are 
located within an adopted USB, a 
designated urban infill and redevel- 
opment area, or a rural land stew- 
ardship area; (b) where the local gov- 
ernment has entered into a binding 
agreement with adjacent jurisdic- 
tions and the Florida Department 
of Transportation (FDOT) regarding 
the mitigation of impacts on state 
and regional transportation facili- 


S.B. 360 provides a 
development shall be 
permitted to proceed 

upon payment of 
its proportionate 
share mitigation, even 
if the proceeds are 
inadequate to 
fully fund an 
improvement... . 


ties; and (c) where the local govern- 
ment has adopted a proportionate 
share methodology. 

Concurrency 

School concurrency was originally 
envisioned as part of Florida’s 
growth management system, but 
was jettisoned in the political com- 
promises necessary to adopt the 
1985 Growth Management Act. In 
the years since, school overcrowding 
has become more and more of a 
problem for urban and high-growth 
counties. In the 1990s, Broward 
County sought to address the issue 
by adopting the first school 
concurrency program in Florida. Its 
10-year effort to adopt public school 
concurrency was defeated in admin- 
istrative challenges brought by the 
local and state organizations of 
builders and realtors. 

In the mid- to late-90s, the legis- 
lature enacted a series of provisions 
that ultimately created a statutory 
option for school concurrency and an 
optional school facilities element.’ 
Only Palm Beach County, however, 
was able to implement the option, 
which originally required that every 
local government in a county enter 
into an interlocal agreement estab- 
lishing the requirement with the 
school board.'° In urban counties 
with 30 or more local governments, 
this posed a substantial barrier to 
adoption. 

In 2002, the legislature required 
the negotiation and adoption of 
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school interlocal agreements among 
the county, school board, and most 
local governments.'! Those local gov- 
ernments that did not host a public 
school or had minimal levels of de- 
velopment were exempted from the 
requirement to execute the agree- 
ment. The agreement addressed 
sharing of data and coordination of 
planning efforts between school 
boards and local governments. It 
allowed, but did not require, the 
school board to provide to local gov- 
ernments assessments of the im- 
pacts of proposed new residential 
development on school capacity. 

S.B. 360 mandates school 
concurrency for the first time and 
is, thus, one of the most important 
changes enacted by the bill. How- 
ever, it also provides that local gov- 
ernments must adopt proportionate 
share mitigation programs, which 
may involve dedication of land, con- 
struction of improvements, or pay- 
ment of a fee. If the level of service 
is not being met by an improvement 
being either in place or under con- 
struction within three years after 
issuance of the plat or site plan, but 
the developer executes a legally 
binding commitment to provide its 
share of mitigation, then the local 
government may not deny approval 
based on school impacts."* The miti- 
gation agreement may include a re- 
quirement for continuing renewals, 
and any mitigation must be credited 
against any school impact fee obli- 
gation at fair market value. 

One issue is the scope of school 
board discretion over spending of 
mitigation payments. Some school 
boards already have mitigation poli- 
cies, and have been reluctant to 
guarantee that mitigation money 
will be spent on the school being af- 
fected by the development. S.B. 360 
requires that “any proportionate 
share mitigation must be directed... 
toward a school capacity improve- 
ment ... which satisfies the de- 
mands created by that development 
in accordance with a binding 
developer’s agreement.” This lan- 
guage could be interpreted to re- 
quire that the mitigation money be 
spent at the directly affected schools 
which “satisfy the demand created” 


by each development. Alternatively, 
it might be argued that any school 
that is in the same impact fee ben- 
efit district may be considered to 
“satisfy the demand created” by 
each development, because bound- 
ary changes within that district may 
be able to shift the new capacity to 
where it will benefit the develop- 
ment. 

S.B. 360 builds on and modifies 
the existing statutory requirements 
for optional school facilities ele- 
ments. For example, existing stat- 
utes encouraged the adoption of 
concurrency on a countywide basis.” 
If any student station was available 
anywhere in the county, no matter 
how far it might be from the devel- 
opment and its students, it would 
be considered available to meet the 
impacts of that development. S.B. 
360 modifies that language to pro- 
vide that school concurrency should 
be applied countywide for the first 
five years, but then should be ap- 
plied on a less-than-countywide ba- 
sis. This might be by school region, 
school feeder zone, or some other 
lesser area; the smaller the area, the 
more likely that capacity issues at 
one school could trigger an issue 
with concurrency resulting in either 
the denial of the development or the 
execution of a mitigation agree- 
ment. 

The school interlocal agreement 
requirements in F‘S. §163.31777(2) 
were also revised. The exemption 
was narrowed, so that only those lo- 
cal governments issuing approvals 
for fewer than 50 units or generat- 
ing less than 25 public school stu- 
dents over the preceding five years 
can qualify." 

If the school agreements and ele- 
ments are not adopted and school 
concurrency is not implemented by 
December 1, 2008, then the local 
government will not be able to adopt 
plan amendments that increase 
residential density.'° The amend- 
ment to adopt the school facilities 
element is exempt from the twice- 
a-year limitation. 

Potable water has always been 
subject to concurrency review under 
FS. §163.3180(2). These facilities 
were required to be in place and 


available to serve new development 
no later than the issuance of the cer- 
tificate of occupancy. This review 
has traditionally focused on the 
availability of water treatment and 
distribution facilities. 

S.B. 360 requires, for the first 
time, that water supplies be shown 
to adequately serve new develop- 
ment no later than the issuance of 
the certificate of occupancy or its 
functional equivalent. The potable 
water subelement of the comprehen- 
sive plan must address water sup- 
ply projects necessary to meet the 
projected need indicated in the wa- 
ter management district’s regional 
water supply plan, and must include 
a 10-year work plan for building 
public, private, and regional water 
facilities. The bill encourages multi- 
jurisdictional water supply plan- 
ning and development of alternative 
water sources. 

By December 2006, all local gov- 
ernments must have adopted a 
methodology to assess proportionate 
share mitigation, which must be 
applied as a credit against any re- 
quired impact fees or other exac- 
tions. Mitigation for state roadways 
requires the consent of FDOT. Im- 
portantly, S.B. 360 provides that a 
development shall be permitted to 
proceed upon payment of its propor- 
tionate share mitigation, even if the 
proceeds are inadequate to fully fund 
an improvement, as long as the mon- 
ies are sufficient to pay for some 
improvement that the local govern- 
ment believes will significantly ben- 
efit the impacted roads. While this 
ensures that fewer developments 
will be stopped due to road impacts, 
it also creates a difficult situation 
for local governments in the event 
that they never amass enough pro- 
portionate share payments to com- 
plete the required improvements. 
The effect may be to obligate them 
to fund the remainder. Improve- 
ments funded by such mitigation 
must be incorporated into the CIE. 

Early transportation concurrency 
resulted in perverse incentives to 
abandon downtown areas, where 
roads were congested and 
concurrency was difficult to achieve, 
in favor of suburban greenfield de- 
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velopment in areas with under-uti- 
lized roadways. In response to this 
concern, the DCA adopted an anti- 
sprawl policy,'° and the growth man- 
agement laws were amended to pro- 
vide for various exceptions from 
transportation concurrency for ur- 
ban areas.'’ The earliest transpor- 
tation concurrency exception areas 
(TCEAs), such as the ones covering 
the eastern halves of Miami-Dade 
and Broward counties, were quite 
large and had few constraints. Over 
time, DCA’s process for approval of 
TCEAs became more demanding, 
due in part to concerns that they 
were being overused and adversely 
impacting the state road system. 

S.B. 360 puts into statute much 
of what had been required of the 
more recent TCEAs; it also requires 
all existing TCEAs to meet these 
new requirements by July 2006 or 
the time of the next evaluation and 
appraisal report (EAR). It also re- 
quires that TCEAs, multimodal 
transportation districts, and trans- 
portation concurrency management 
areas be evaluated for impacts on 
state roadways, and that a plan be 
developed to mitigate these impacts. 
It further requires state reporting 
of development permitted under the 
de minimus provisions of transpor- 
tation concurrency. 

Under current growth manage- 
ment law, state transportation fa- 
cilities must be in place or under 
actual construction no later than 
five years after the issuance of the 
certificate of occupancy.'* Other 
transportation facilities are subject 
to a three-year requirement. S.B. 
360 subjects all roads to the three- 
year requirement.” 

In addition to applying the state’s 
level of service to state and inter- 
state roadways as is currently re- 
quired, local governments must now 
apply levels of service established 
by FDOT to any road funded “in 
whole or in part” by the state.”° The 
reference to “in part” greatly ex- 
pands the list of roads affected by 
this provision. Levels of service for 
other roadways must be set in a 
manner compatible with adjacent 
jurisdictions, and all local govern- 
ments must implement a 


concurrency management system. 
Finally, local governments are en- 
couraged to use common methodolo- 
gies for measuring impacts to road- 
ways. 

¢ Rural Area Planning 

A few more requirements are 
added for designated rural land 
stewardship areas.” These areas 
must now adopt strategies to pro- 
vide for mixed use development and 
affordable housing. The local gov- 
ernment must also determine if 
listed species are present in the area 
and provide for their protection. 

Finally, the local government 
must establish a methodology for 
the creation, conveyance, and use of 
land use credits, to be known as 
“stewardship credits,” such that the 
long-term vision and goals for the 
area may be realized. Under current 
law, the methodology must give the 
largest number of credits to environ- 
mentally valuable lands. S.B. 360 
provides that open spaces and agri- 
cultural lands must also generate the 
largest number of credits in areas 
where open space and agricultural 
land preservation are a priority. 

© Other 

S.B. 360 modifies the require- 
ments for EARs in several ways to 
ensure that the changes described 
above are implemented into local 
comprehensive plans. It also re- 
quires that local governments 
timely adopt their EAR-based com- 
prehensive plan amendments, or be 
prohibited from processing any 
other amendments to their compre- 
hensive plans. 

S.B. 360 creates three task forces: 
a permanent Century Commission 
for a Sustainable Florida,” a short- 
term Impact Fee Task Force,” and a 
short-term School Concurrency Task 
Force.” It also directs the Governor’s 
Office of Program Policy Analysis 
and Governmental Accountability 
(OPPAGA) to study potential adjust- 
ments to the boundaries of the 
state’s water management districts, 
Florida Department of Transporta- 
tion districts, and regional planning 
councils. 

S.B. 360 creates the Transporta- 
tion Regional Incentive Program 
(TRIP) to provide funds for the im- 
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provement of regionally significant 
transportation facilities within re- 
gional transportation areas.” If the 
FDOT district meets the requisite 
criteria, the program provides a 50 
percent match of project costs, or up 
to 50 percent of the nonfederal share 
of the eligible project cost for a pub- 
lic transportation facility project. 
These facilities must be consistent 
with the corridor management sec- 
tion of the applicable comprehensive 
plan and with the strategic 
intermodal system, and must ap- 
pear in the applicable capital im- 
provements element or long-term 
concurrency management system. 

Also, regional transportation 
plans may be adopted by interlocal 
agreement among two or more met- 
ropolitan planning areas and in a 
few other circumstances. The agree- 
ment must specify such issues as the 
boundaries of the area, the coordi- 
nating entity, a process for develop- 
ment of a prioritized plan, dispute 
resolution, and a process for termi- 
nation and amendment of the agree- 
ment. S.B. 360 provides that the af- 
fected local government sets the 
level of service and includes the 
planned facilities in its capital im- 
provements element. 


Conclusion 

As a result of this year’s session, 
the “to do” list for local government 
planners and attorneys just got 
longer and more complicated. Local 
governments have to: 

¢ Develop financially feasible 
capital improvements elements by 
December 1, 2007. 

e Incorporate water supply plan- 
ning into the next version of the po- 
table water element of the compre- 
hensive plan. 

e Adopt school concurrency in co- 
ordination with the school board 
and other affected local govern- 
ments, including adoption of a re- 
vised public school facilities element 
and an update to the interlocal 
agreements between local govern- 
ments and school boards, by Decem- 
ber 1, 2008, according to a phased 
schedule to be developed by DCA.”® 

e Adopt a methodology for assess- 
ing proportionate fair-share mitiga- 


ate 


tion options for transportation 
concurrency programs by December 
1, 2006, after FDOT develops a rule 
on the subject. 

¢ Update existing TCEAs and 
school facilities elements, and meet 
other changes in the EAR require- 
ments at the time of the next EAR. 

¢ Monitor reports of various new 
task forces that may lead to addi- 
tional legislative initiatives, includ- 
ing the OPPAGA study of regional 
boundaries (January 15, 2006), the 
Century Commission for a Sustain- 
able Florida (annually, beginning 
with January 16, 2007), the School 
Concurrency Task Force (December 
1, 2005), and the Impact Fee Review 
Task Force (February 1, 2006). 

e Watch the 2006 legislative ses- 
sion for a likely “glitch” bill and, per- 
haps, additional substantive 
changes to the growth management 
laws. Identify issues and suggest 
language for revising the bill. 

The real world impact of these 
changes is yet to be determined, but 
it is clear the bill includes a num- 
ber of protective measures that are 
likely to avoid any widespread 
moratoria. These measures also 
make it less likely that the imple- 
mentation of these changes will lead 
to immediate or dramatic changes 
in the current, backlogged situation 
with public facilities and services 
statewide. 

It remains to be seen how third 
party interests make use of their 
new-found ability to challenge the 
financial feasibility of capital im- 
provements elements that will be 
updated every December, and how 
development may be able to proceed 
during the pendency of such litiga- 
tion. Such litigation and increases 
in fees also have raised concerns 
about the impacts of S.B. 360 on af- 
fordable housing. Despite DCA re- 
cently placing a great deal of em- 
phasis on issues of affordable 
housing, S.B. 360 does nothing to 
help and, arguably, much to hurt 
this issue. 

A major gap in the school 
concurrency scheme is the failure to 
address improvements to, and the 
redevelopment of, existing schools, 
which are usually located in devel- 


oped areas. Only those improve- 
ments that add capacity will qualify 
for mitigation and impact fee pay- 
ments. The bill tightens the trans- 
portation concurrency exceptions, 
which were put in place to ensure 
that concurrency did not inadvert- 
ently cause suburban sprawl. To- 
gether, these aspects of S.B. 360 may 
stack the deck further against de- 
velopment in downtowns and urban 
infill areas, and encourage suburban 
sprawl. However, the provisions for 
exemption from full state review of 
comprehensive plans and from DRI 
review in urban areas provide some 
countervailing incentives for devel- 
opment in these areas. O 


1 §.B. 360, 2005 Leg., 107 Sess. (Fla. 
2005). 

? The Senate’s original proposal was 
for $4.5 billion of recurring revenue to 
be spent primarily in urban service ar- 
eas and developed areas. A potential 
state bond program could further lever- 
age these resources. 

3 An additional $3.35 million of non- 
recurring revenue is also appropriated 
to DCA for technical assistance. While 
it is encouraging to see some money al- 
located for implementation of these leg- 
islative mandates, it is a fairly small 
amount in light of the fact that there 
are nearly 500 local governments in 
Florida, a large number of which do not 
have a staff planner. The governor ve- 
toed a portion of this money related to 
the task forces. 

4 S.B. 360 at §2, providing that finan- 
cial feasibility shall be determined us- 
ing professionally accepted methodolo- 
gies. 

5 There appears to be an exemption 
from this requirement, where 
§§163.3180(12) and (16) are both in ef- 
fect. Section 163.3180(12) is an existing 
statutory provision providing for propor- 
tionate share mitigation of transporta- 
tion impacts in certain multi-use devel- 
opments of regional impact (DRIs). 
Section 163.3180(16) is the new, gener- 
ally applicable requirement for propor- 
tionate share mitigation of transporta- 
tion impacts. There are likely to be few 
circumstances where both statutory sec- 
tions apply, and the language seems a 
good candidate for the glitch bill. 

See Stat. §163.3167(11). 

7 See Fa. Stat. §163.3246. 

8 See Fia. Stat. §380.06. 

See Fia. Stat. §163.3180(13). 

10 Td. at (13)(g). It took over two years 
to obtain the consent of all the local gov- 
ernments in the county. Later, exemp- 
tions were provided for cities without 
schools or without growth. 

See Fia. Stat. §§163.31777 and 
163.3177(6)(h)4. 

. moditying Fua. Srar. 


§163.3180(13)(e). Subsection four spe- 
cifically provides that (13)(e) does not 
limit the authority of a local government 
to deny development for some other rea- 
son, pursuant to its home rule powers. 

13 See Fia. Star. §163.3180(13)(c)1. 

4 §.B. 360 at §2. In order to be exempt, 
the local governments must also be able 
to show that they have not annexed land 
in land use categories allowing uses that 
impact public schools over the preced- 
ing five years, and they must not host a 
public school facility. 

16 See Rule 9J-5.006(5), F.A.C. 

17 See Star. §163.3180(5). 

18 Bia. Star. §163.3180(2)(c). 

19 §.B. 360 at §5. 

20 Td., and see §12, creating Fa. Star. 
§339.2819. 

21 Td. at §2. These areas must be at least 
10,000 acres in size, and are addressed 
in §§163.3177(6)(a) and (11)(d) of the 
current growth management laws. S.B. 
360 also increases the threshold for 
small scale plan amendments in Rural 
Areas of Critical Economic Concern from 
10 to 20 acres. 

22 Td. at $11. The commission is charged 
with 25-year and 50-year growth plan- 
ning. It is budgeted for $250,000 of re- 
curring revenue. See §27. 

23 Td. at §31. This task force replaces 
an effort by Senator Mike Bennett to 
adopt statutory limitations on impact 
fees this session. See §27. 

24 Td. at §30. See §27. 

25 Td. at §12, to be funded by real es- 
tate transfer fees and gas taxes. 

26 A draft schedule circulated by DCA 
in July established deadlines ranging 
from January 2, 2008, through Decem- 
ber 1, 2008. Pilot communities will be 
selected and a best practices manual 
prepared by DCA. DCA plans to hold 
workshops around the state beginning 
in August 2006 and provide incentives 
for early adoption. 
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Crescent—Did the Florida Supreme Court 
Effectively Repeal the Documentary 
Stamp Tax on Transfers of Real Estate? 


by Stephen G. Vogelsang and Adi Rappoport 


he Florida Supreme Court 
on May 19, 2005, issued a 
7-0 decision in Crescent 
Miami Center, LLC uv. 
Florida Department of Revenue, 903 
So. 2d 913 (Fla. 2005), holding that 
a transfer of real estate from a par- 
ent transferor to its wholly owned 
transferee, absent any exchange of 
value, is not subject to the Florida 
documentary stamp tax on deeds. The 
Florida Supreme Court’s opinion re- 
versed the Third District Court of 
Appeal’s decision in the case.' 

As described in this article, the 
Crescent decision may result in the 
Florida documentary stamp tax 
applying to substantially fewer 
transfers of Florida real estate. 


Florida Documentary Stamp Tax 

Florida imposes a documentary 
stamp tax on transfers of real es- 
tate by deed at a rate of $0.70 per 
$100 or part thereof of consider- 
ation. The Florida documentary 
stamp tax statute provides in per- 
tinent part: 


On deeds, instruments, or writings 
whereby any lands, tenements, or other 
real property, or any interest therein, 
shall be granted, assigned, transferred, 
or otherwise conveyed to, or vested in, 
the purchaser or any other person by 
his or her direction, on each $100 of the 
consideration therefor the tax shall be 
70 cents. When the full amount of the 
consideration for the execution, assign- 
ment, transfer, or conveyance is not 
shown in the face of such deed, instru- 
ment, document, or writing, the tax 
shall be at the rate of 70 cents for each 
$100 or fractional part thereof of the 
consideration therefor. For purposes of 
this section, consideration includes, but 
is not limited to, the money paid or 
agreed to be paid; the discharge of an 
obligation; and the amount of any mort- 


While there are no 
estimates of the 
potential tax 
revenue loss, 
Crescent will 
certainly impact the 
revenues generated 
by the documentary 
stamp tax. 


gage, purchase money mortgage lien, or 
other encumbrance, whether or not the 
underlying indebtedness is assumed. If 
the consideration paid or given in ex- 
change for real property or any interest 
therein includes property other than 
money, it is presumed that the consid- 
eration is equal to the fair market value 
of the real property or interest therein. 
(Emphasis added.)* 


The prima facie elements for the 
application of documentary stamp 
tax are a conveyance of an interest 
in real property to a purchaser for 
consideration. 

The Florida Supreme Court 
granted review of the Third 
District’s decision in Crescent based 
on a direct conflict with the Second 
District Court of Appeal’s decision 
in Kuro, Inc. v. State Department of 
Revenue, 713 So. 2d 1021 (Fla. 2d 
DCA 1998), appeal dismissed, 728 
So. 2d 201 (Fla. 1998). The conflict 
resulted from each court’s differing 
conclusions regarding whether 
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there is a “purchaser” or “consider- 
ation” when a grantor transfers real 
estate to a wholly-owned transferee.* 


Second District Opinion in Kuro 

In Kuro, a father and son were 
equal owners of the stock of Kuro, 
Inc., and were likewise equal own- 
ers of eight unencumbered condo- 
minium units. The father and son 
transferred the condominium units 
by warranty deed to Kuro to avoid 
exposure to potential personal li- 
ability arising from the manage- 
ment of the properties. Each deed 
recited nominal consideration of 
$10. Kuro paid the minimum docu- 
mentary stamp tax on each trans- 
action. On audit, the DOR deter- 
mined that additional documentary 
stamp taxes were due. Kuro filed a 
protest, which resulted in a formal 
hearing before an administrative 
law judge, who recommended the 
assessment of additional documen- 
tary stamp taxes. The DOR entered 
a final order, adopting the recom- 
mendation of the administrative 
law judge, and Kuro appealed the 
final order. The DOR argued on ap- 
peal that the stock issued by Kuro 
to the transferors constituted con- 
sideration of property other than 
money, which is presumed to be 
equal to the fair market value of the 
condominiums. The Second District 
found that the presumption set 
forth in the statute is a rebuttable 
presumption and further deter- 
mined that Kuro successfully rebut- 
ted the presumption. The Second 
District further concluded that 
Kuro was not a “purchaser” within 
the meaning of the statute. The 


4 


court cited the Florida Supreme 
Court’s decision in Florida Depart- 
ment of Revenue v. De Maria, 338 So. 
2d 838 (Fla. 1976), in which the 
court defined “purchaser” under the 
statute as “one who obtains or ac- 
quires property by paying an 
equivalent in money or other ex- 
change in value.”* The Second Dis- 
trict noted that Kuro paid nothing 
for the transfer of the condominiums 
and the beneficial ownership of the 
land remained unchanged. The 
transfers were mere book transac- 
tions and were not sales to a pur- 
chaser as contemplated in the stat- 
ute. The Second District reversed 
the Florida Department of 
Revenue’s final order. 


The Crescent Facts 

The Crescent case arose from the 
transfer of a 35-story downtown 
Miami office building, known as 
Miami Center. Before the transfer, 
Miami Center was owned by Cres- 
cent Real Estate Equities, LP (Cres- 
cent Equities), an affiliate of a pub- 
licly traded real estate investment 
trust. On February 24, 2000, Cres- 
cent Equities formed Crescent Miami 
Center, LLC (CMC). Crescent Equi- 
ties then transferred 99.9 percent of 
its interest in CMC to Crescent Real 
Estate Funding IX, LP (Crescent 
Funding) and 0.1 percent of its inter- 
est in CMC to CRE Management IX, 
LLC (CRE). On the same day, CRE 
transferred its 0.1 percent interest in 
CMC to Crescent Funding, so that 
Crescent Funding became the sole 
owner of CMC. Crescent Equities was 
the sole limited partner of Crescent 
Funding and was also the sole owner 
of CRE, which served as the general 
partner of Crescent Funding. 

On February 25, 2000, Crescent 
Equities transferred the Miami 
Center property by deed to CMC. 
The deed provided that CMC paid 
$10 and “other good and valuable 
consideration” for the property. The 
purpose of the transfer was to segre- 
gate the property in order to facilitate 
future unsecured financing. CMC re- 
corded the deed and paid $1,212,750 
in documentary stamp tax.’ 

After paying the tax, CMC filed 
for a refund of the documentary 


stamp tax. The DOR denied the ap- 
plication, and CMC filed suit in Mi- 
ami-Dade Circuit Court challenging 
the refund denial. Both parties 
moved for summary judgment in the 
circuit court, and final summary 
judgment was entered in favor of the 
DOR. CMC appealed the adverse 
summary judgment to the Third 
District Court of Appeal, which af- 
firmed the order of the lower court 
in favor of the DOR. 
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Third District Opinion in Crescent 

CMC contended that no documen- 
tary stamp tax was due on the trans- 
fer from Crescent Equities to CMC 
because beneficial ownership of the 
real estate did not change. Crescent 
Equities owns Crescent Funding, and 
Crescent Funding owns CMC. CMC 
argued that the transfer of the real 
property was merely a book transac- 
tion, and, therefore, it could not be 
considered a “purchaser” as required 


AMERICAN RESIDENTIAL EQUITIES 
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by the statute. The Third Circuit 
Court of Appeal disagreed, focusing 
its analysis on the impact of a 1990 
amendment to §201.02(1) on prior 
law. 

Prior to 1990, the Florida Su- 
preme Court had rendered several 
opinions that essentially supported 
CMC’s contention. In 1956, in State 
ex rel. Palmer-Florida Corp. v. Green, 
88 So. 2d 493 (Fla. 1956), the Florida 
Supreme Court held that grantee 
shareholders who had been trans- 
ferred undivided interests in unen- 
cumbered property from a corpora- 
tion were not “purchasers” because 
the transfer was a “mere book trans- 
action.”° The court held that the grant- 
ees were not purchasers because they 
did not pay “reasonably determinable, 
consideration for the conveyance as 
contemplated by [the statute].”’ The 
court further stated that it found “no 
legal support for the theory that the 
documentary stamp tax should be 
measured by the market value of the 
land transferred.”* 

In its 1976 decision in De Maria, 
the Florida Supreme Court exam- 
ined a transfer of property that was 
subject to an outstanding mortgage 
from a corporation to its sole share- 
holder. In De Maria, the Florida 
Supreme Court held that there was 
no taxable exchange in the transfer 
of a corporation’s equity in real prop- 
erty to its sole shareholder.’ How- 
ever, the shareholder was consid- 
ered a “purchaser” of the real 
property to the extent of the mort- 
gage.'° Citing Webster’s New Twen- 
tieth Century Dictionary, (2d unab. 
ed. 1971), the court discerned that 
the plain and ordinary meaning of 
“purchaser” for purposes of the docu- 
mentary stamp tax on deeds is “one 
who obtains or acquires property by 
paying an equivalent in money or 
other exchange in value.”" The court 
held that since there was reasonably 
determinable consideration flowing 
from the taxpayer to the corporation 
for the conveyance based on the as- 
sumed mortgage, the taxpayer was 
a purchaser to the extent of the 
mortgage on the property.” 

In 1990, §201.02(1) was amended 
to provide three nonexclusive defi- 
nitions of “consideration.”'* The 


The plain meaning 
of “purchaser” for 
purposes of the 
documentary stamp 
tax on deeds is “one 
who obtains or 
acquires property by 
paying an equivalent 
in money or other 
exchange in value.” 


amended statute provides that for 
purposes of §212.02(1), the term con- 
sideration, includes, but is not lim- 
ited to, the following three items: 1) 
money paid or agreed to be paid; 2) 
the discharge of an obligation; or 3) 
a mortgage on property whether dis- 
charged or not. In addition, the 
amendment provides a means for 
determining the value of nonmon- 
etary consideration, stating that if 
the consideration paid or given in 
exchange for real property includes 
property other than money, it is pre- 
sumed that the consideration is 
equal to the fair market value of the 
property transferred. 

Following the 1990 amendment to 
the statute, the DOR amended its 
rules concerning the imposition of 
the tax on transfers to corporations. 
Before the 1990 amendment, the 
Florida Administrative Code pro- 
vided that transfers of real property 
to corporations by their sharehold- 
ers as a contribution to capital were 
not subject to the documentary 
stamp tax if the transfer was not in 
exchange for valuable consider- 
ation.‘ Following the 1990 amend- 
ment, the rule stated that “[a] con- 
veyance of realty to a corporation in 
exchange for shares of its capital 
stock, or as a contribution to the 
capital of a corporation, is subject 
to tax. There is a presumption that 
the consideration is equal to the fair 
market value of the real property 
interest being transferred.”' 
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After analyzing prior Florida Su- 
preme Court decisions and the 1990 
amendment to the statute, the Third 
District set forth three reasons for 
concluding that the deed from Cres- 
cent Equities to CMC was subject 
to the documentary stamp tax. First, 
the Third District noted that the 
documentary stamp tax is an excise 
tax which is imposed on the docu- 
ment itself and is measured by the 
particular instrument and convey- 
ance involved. The deed from Cres- 
cent Equities to CMC clearly con- 
veyed title in the Miami Center 
property. Second, the Third District 
stated that the deed reflected a 
change of ownership in exchange for 
consideration, in that “[c]onsideration 
follows as a natural consequence of 
the commercial transaction transfer- 
ring intangible property with ex- 
changeable value, as evidenced by 
the ‘other good and valuable consid- 
eration’ recitation on the deed.”'® 
Finally, the Third District concluded 
that, pursuant to the 1990 amend- 
ment to §201.02(1), consideration 
could be reasonably determined by 
reference to the property deeded. 
According to the Third District, the 
value of the consideration is the 
amount Crescent Equity’s equity 
interest in Crescent Funding in- 
creased, as a result of Crescent’s 
deeding the property to CMC. De 
Maria was cited for the somewhat 
circular proposition that there is a 
“purchaser” whenever there is “con- 
sideration” and likewise there is 
“consideration” whenever there is a 
“purchaser,” and, therefore, con- 
cluded that CMC met the statutory 
definition of “purchaser.” The Third 
District refused to create a judicial 
exemption from the documentary 
stamp tax where real property is 
conveyed between affiliated entities. 


Florida Supreme Court 
Settles the Conflict 

The Florida Supreme Court dis- 
agreed with the Third District’s con- 
clusions about the impact of the 
1990 amendments on prior law and 
its interpretation of Palmer-Florida 
and De Maria. The Florida Supreme 
Court concluded that the 1990 
amendments to §201.02 did not 


as 
a4 
ak 
‘ 


eliminate the requirements of “con- 
sideration” and “purchaser” that 
existed at the time of the Palmer- 
Florida and De Maria. The 1990 
amendment “simply provided non- 
exclusive examples of consideration” 
that “did not change the require- 
ment that consideration actually 
exist for the transfer.”'* The court 
further stated, “[t]he statute still 
covers only those situations in 
which property is exchanged for 
something of value.””” 

The Florida Supreme Court 
stated that the Third District erred 
in its conclusion that the convey- 
ances in Palmer-Florida and De 
Maria could not be taxed prior to the 
1990 amendment, because the con- 
veyances had neither reasonably 
determinable consideration nor a 
purchaser, and that the 1990 
amendment implicitly altered this 
result by providing a means by 
which to value the interests in the 
company that were exchanged for 
the real estate transfer. The Florida 
Supreme Court clarified reaching its 
decisions in Palmer-Florida and De 
Maria “not because consideration 
was not reasonably determinable 
but, rather, because there was no 
consideration at all involved in the 
transactions.” According to the 
court, the 1990 amendments to 
§201.02(1) did not alter its holdings 
in Palmer-Florida or De Maria. 

According to the court, there was 
no consideration or purchaser with 
respect to Crescent Equities’ trans- 
fer of the Miami Center property to 
CMC, since “nothing was exchanged 
by CMC for the grant of property 
from Crescent Equities; [and] thus, 
there was no consideration or pur- 
chaser in the transaction, just a 
‘mere change in form of the 
stockholder’s equity in the corpora- 
tion.’”?° Furthermore, the court 
stated that “[t]he argument that the 
increase in the value of Crescent 
Equities’ interest in CMC consti- 
tuted consideration is not persua- 
sive, as this increased interest re- 
sulted from the transfer and was not 
the consideration for making the 
transfer.””' The Florida Supreme 
Court quashed the lower court’s de- 
cision in the case and remanded the 


case to the district court for further 
consideration consistent with the 
Florida Supreme Court’s opinion.” 


Consequence of Crescent 
Following the 1990 amendment to 
§201.02, the DOR amended the 
Florida Administrative Code to pro- 
vide that a conveyance from a share- 
holder to a corporation in exchange 
for stock is subject to the documen- 
tary stamp tax. This revision re- 
flected the belief that the 
legislature’s 1990 amendment im- 
plicitly overturned the Florida Su- 
preme Court decisions in Palmer- 
Florida and De Maria. The DOR’s 
position appeared to be well- 
founded, but the Second District’s 
1998 decision in Kuro reopened the 
debate about the application of the 
documentary stamp tax to affiliated 
transfers. In response to Kuro, the 
DOR issued a number of technical 
assistance advisements that essen- 
tially provided that the DOR would 
follow Kuro only in those instances 
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where the applicable facts are sub- 
stantially similar to Kuro, specifi- 
cally the transfer of unencumbered 
real property as a capital contribu- 
tion from an individual to an artifi- 
cial The Third District’s 
2003 opinion in Crescent generated 
further ambiguity for taxpayers re- 
siding outside the Second District or 
Third District. Therefore, the 
Florida Supreme Court’s opinion in 
Crescent has provided much needed 
clarity in this area. 

Florida practitioners must care- 
fully consider both the retroactive 
and prospective application of Cres- 
cent. The retroactive application of 
Crescent refers to the opportunity 
for taxpayers to obtain refunds of 
documentary stamp tax for real es- 
tate transfers that are governed by 
the Crescent opinion and for which 
documentary stamp tax was previ- 
ously paid. Section 215.26 provides 
that a taxpayer who makes a tax 
payment in error may file an appli- 
cation for refund within three years 
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after the right to the refund has ac- 
crued or else the right is barred.” 
With respect to erroneously paid 
documentary stamp, the right to 
refund would accrue at the time the 
documentary stamp tax was origi- 
nally paid. Practitioners should 
carefully review all transfers of real 
estate within the past three years 
to determine whether documentary 
stamp tax was erroneously paid in 
light of Crescent. 

Transactions that would be eli- 
gible for refunds would include 
transfers of real estate from a par- 
ent entity to a wholly owned sub- 
sidiary or from a subsidiary to its 
sole parent; from an owner to a 
single member limited liability com- 
pany or from a single member lim- 
ited liability company to its sole 
owner; from a husband and wife as 
tenants by the entirety to a limited 
liability company in which the hus- 
band and wife each own one-half of 
the membership interests or a 
transfer from such limited liability 
company to the husband and wife; 
from owners of real estate in a joint 
tenancy to an entity in which the own- 
ership is proportionate to the owner- 
ship in the joint tenancy or a propor- 
tionate transfer of such real estate 
from the entity to its owners who re- 
ceived undivided interests in the 
property. In addition, pursuant to De 
Maria, refunds would be available for 
prior transfers of encumbered prop- 
erty to the extent of any equity in the 


Practitioners should 
carefully review all 
transfers of real 
estate within the past 
three years to 
determine whether 
documentary stamp 
tax was erroneously 
paid in light of 
Crescent. 


property at the time of transfer. 

A critical consequence of Crescent 
is the prospective application of the 
case for documentary stamp tax 
planning that could avoid the impo- 
sition of Florida’s documentary 
stamp tax. In certain instances, 
practitioners could conceivably uti- 
lize Crescent to avoid the application 
of the documentary stamp tax on 
future transfers of real estate. A 
simple example demonstrates the 
planning potential in this area. 

Assume seller (S) and purchaser 
(P) have entered into a purchase and 
sale contract with a purchase price 
of $5 million in connection with the 
sale of real estate. Absent any docu- 
mentary stamp tax planning, the 
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sale of the real estate would gener- 
ate documentary stamp tax of 
$35,000. However, the transaction 
could alternatively be structured as 
follows: 1) S contributes the real 
estate to a wholly owned special pur- 
pose limited liability company 
formed solely for the transaction (S 
LLC); 2) S then sells the member- 
ship interest in S LLC to P for the 
$5 million purchase price; 3) P then 
dissolves S LLC and takes title to 
the real estate. S and P end up in 
the same exact place, except that the 
documentary stamp tax has been 
avoided. Under Crescent, there 
would be no documentary stamp tax 
due on steps 1 or 3 since each of 
these transfers is a mere book trans- 
action where beneficial ownership 
of the property has not changed. 
Step 2 would not be subject to the 
documentary stamp tax because 
there is no conveyance of real estate, 
since S is assigning a membership 
interest in a limited liability com- 
pany. This example illustrates how 
with proper planning the applica- 
tion of Crescent may effectively 
avoid the documentary stamp tax 
for a significant number of real es- 
tate transactions. 

It is unclear whether the DOR 
would assert a substance over form 
or step-transaction type argument 
in response to this type of planning 
approach. In informal conversa- 
tions, a DOR representative indi- 
cated that the DOR anticipates this 
planning approach as a natural con- 
sequence of the Crescent decision. In 
the wake of Crescent, it is likely that 
Florida practitioners will soon seek 
written advice from the DOR about 
the application of Crescent in a va- 
riety of different circumstances, in- 
cluding the planning approach de- 
scribed above. 


Conclusion 

In 2004, the Florida documentary 
stamp tax raised roughly $2.6 bil- 
lion in general revenue funds for the 
State of Florida, the second highest 
source of funds for Florida after 
sales tax.” Florida relies on these 
revenues to partially fund the pay- 
ment of debt service on various bond 
issuances.” While there are no esti- 
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mates of the potential tax revenue 
loss, the Florida Supreme Court’s 
decision in Crescent will certainly 
impact the revenues generated by 
the documentary stamp tax. Florida 
taxpayers who erroneously paid the 
documentary stamp tax will seek 
refunds, and future real estate 
transactions will likely be struc- 
tured to minimize the application of 
the tax. The lingering question for 
Florida taxpayers and practitioners 
is whether the Florida Legislature, 
which has recently been reluctant 
to increase taxes, will pass legisla- 
tion that will reverse Crescent. De- 
pending on Crescent’s impact on rev- 
enue collection, the Florida 
Legislature may be left with no 
choice. O 
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Kuro. After oral arguments were held, 
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the Florida Supreme Court reversed 
course and dismissed its review. Muben- 
Lamar involved a partnership that was 
made up of three partners, only two of 
whom owned the real estate prior to 
transferring it to the partnership as a 
capital contribution. The third partner, 
who was a one percent general partner, 
contributed a promissory note as a capi- 
tal contribution. Muben-Lamar appar- 
ently did not conflict with Kuro because 
the case involved a nonproportionate 
contribution of real estate by the part- 
ners, as opposed to the proportionate 
contribution that was made by the fa- 
ther and son in Kuro. 

4 De Maria, 338 So. 2d at 840. 
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in state documentary stamp tax pursu- 
ant to Fia. Stat. §201.02(1) (2000), and 
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Real Property, Probate and Trust Law 


A Trustee’s Duties and Responsibilities 
Under Discretionary Invasion Provisions 


ost trusts provide the 
trustee with some de- 
gree of discretionary 
authority over the 
making of distributions of income 
and/or principal to beneficiaries. 
The usual reason for giving a 
trustee such discretion is to provide 
flexibility in meeting the needs of 
the beneficiaries that might not 
have been anticipated by the 
grantor of the trust. The underly- 
ing problem, however, with most 
discretionary invasion provisions is 
that it is difficult to figure out just 
how much authority the trustee ac- 
tually has in any given situation. 
As a result, discretionary invasion 
provisions can be some of the most 
confusing and misunderstood pro- 
visions that appear in trusts. 

Florida Jurisprudence contains 
the following statement about when 
a court will not interfere with the 
exercise of discretion by a trustee: 
“Provided a trustee acts in good 
faith and within the limits of the 
sound execution of the trust placed 
in him, equity will not substitute 
its discretion for that of the trustee, 
or interfere with that discretion 
without cause.”! In Re Zeigler’s 
Trust, 157 So. 2d 549 (Fla. 3d DCA 
1963), goes one step further by pro- 
viding that trustees are presumed 
to exercise their powers in good 
faith and within the bounds of 
sound discretion.” 

Just what are the limits of “the 
sound execution of the trust” placed 
in a trustee? Or, rephrasing the 
question in the context of this ar- 
ticle, what is the extent of a 
trustee’s authority whenever a 
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trust grants a trustee either 
“simple” or “absolute” discretion 
over distributions to a beneficiary? 
In this respect, the treatise Scott on 
Trusts states that “there is a field, 
often a wide field, within which the 
trustee may determine whether to 
act or not and when and how to 
act.”* Scott, however, is careful also 
to state “how wide that field is de- 
pends upon the terms of the trust, 
the nature of the power, and all the 
circumstances.” 

This article will examine the 
Florida law pertaining to a trustee’s 
discretionary powers. The article 
seeks to discover what rules Florida 
courts have promulgated regarding 
the exercise of discretionary pow- 
ers, and to put these rules into some 
sort of order and thereby to gain a 
better understanding of the extent 
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of the “wide field” to which Scott re- 
fers. Also, this article will examine 
how Florida law compares to the 
approach taken in the recently pub- 
lished Restatement (Third) of Trusts. 
Finally, it will point out the differ- 
ences between a trust including dis- 
cretionary powers versus a pure dis- 
cretionary trust, a distinction that 
even some Florida courts have a 
hard time making. Except for one 
instance, this article will not dis- 
cuss the Uniform Trust Code since, 
even if the UTC is adopted in 
Florida, substantial revisions are 
likely to be made. 

Prior to exploring the above is- 
sues, it is helpful to gain a basic 
understanding of the extent or de- 
gree of the discretion that a trustee 
might possess. This article treats a 
trustee’s discretion as either 
“simple” or “absolute.” Simple dis- 
cretion, as the term implies, is the 
least degree of discretion that a set- 
tlor may provide to a trustee and is 
the type of discretion that is indi- 
cated by the term “may” or the 
phrase “may in his discretion.” A 
more extended type of discretion is 
“absolute”discretion. A trustee’s 
absolute discretion is indicated by 
the inclusion of adjectives such as 
“absolute,” “unlimited,” “uncon- 
trolled,” or “full” modifying the term 
“discretion.” The language that a 
settlor chooses to use indicates the 
extent of the discretion the settlor 
intends to provide. However, since 
it is not possible to place a trustee’s 
discretion entirely beyond the con- 
trol of a Florida court,° it must be 
understood that the terms “abso- 
lute” and “uncontrolled” are not ac- 
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corded their literal meanings. Also, 
the use of the adjective “sole” in 
most cases is not the equivalent of 
absolute discretion since it does not 
define the degree of the discretion 
granted. A trustee granted sole dis- 
cretion might only possess simple 
discretion. 


Significance of Absolute 
Discretion in Florida 

The case of Hoppe v. Hoppe, 370 
So. 2d at 375 (1978), sets forth the 
following rule relative to a trustee’s 
absolute discretion: “Even though a 
grant of absolute and uncontrolled 
discretion to a trustee is very broad, 
such a grant does not relieve a 
trustee from the exercise of good 
faith in the administration of his 
obligations under that agreement.” 

There should be no disagreement 
that a trustee in Florida must ex- 
hibit good faith in exercising its dis- 
cretion. Rather, this author takes 
exception with any assertion that, 
under Florida law, a grant of abso- 
lute and uncontrolled discretion 
necessarily gives a trustee broad au- 
thority over whether to act, when to 
act, and how to act. 

What significance does absolute 
discretion have under Florida law? 
Whenever simple discretion is 
granted to a trustee, the recognized 
rule is that a trustee must act rea- 
sonably.® It therefore seems logical 
that absolute discretion should pro- 
vide the trustee somewhat broader, 
and perhaps even unrestricted au- 
thority. But what in practice is the 
extent of a trustee’s authority in a 
trust containing absolute discre- 
tion? The Restatement (Second) of 
Trusts indicates that the correct test 
for determining whether an abuse 
of discretion has occurred when a 
trustee has absolute discretion is 
the “good faith” test.’ Under the 
“good faith” test, even if there is a 
definite standard provided in the 
trust instrument (i.e., support) by 
which the reasonableness of the 
trustee’s actions can be measured, 
the trustee’s action will not be over- 
turned “as long as the trustee acts 
in a state of mind in which it was 
contemplated by the settlor that he 
would act.”* Therefore, under the 


Restatement (Second), even if a 
trustee acts beyond the bounds of 
reasonable judgment (i.e., he clearly 
acts unreasonably), this by itself 
might not be sufficient grounds to 
allow a court to overrule the trustee 
as long as he acts in “good faith.” 
However, even under the “good 
faith” test the trustee’s failure to act 
at all would be sufficient grounds for 
court intervention,’ as would be the 
trustee’s acting in bad faith, dishon- 
estly or arbitrarily, or if the trustee’s 
conduct were undertaken with some 
motive other than the accomplish- 
ment of the purposes of the trust."! 

Florida does not follow the Re- 
statement (Second) approach. The 
Florida Supreme Court, sitting en 
banc in Wallace v. Julier, 3 So. 2d 711 
(1941), stated that the rule, when 
absolute discretion is granted, is 
that a trustee must act reasonably.” 
Interestingly, the Florida Supreme 
Court never even mentioned the Re- 
statement (Second) in its opinion. In 
reaching its conclusion, the court set 
forth the following rule of construc- 
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tion: “The will shall not be construed 
to allow the power vested in the 
trustees to defeat the paramount 
intent of the testator.”'*’ Because 
Florida law places so much empha- 
sis on carrying out the intent of the 
settlor, if the trust has been set up 
with a specific purpose in mind, 
Wallace v. Julier stands for the 
proposition that even absolute dis- 
cretion can not be exercised in any 
way that would serve to undermine 
or alter that intent or purpose. 
Even though it has not been 
adopted in Florida, it might be help- 
ful to consider the approach taken 
by the Restatement (Third) of 
Trusts regarding absolute discre- 
tion. The Restatement (Third) states 
that if any type of extended discre- 
tion is granted to a trustee, “it is a 
matter of interpretation by the court 
as to the ‘degree’ to which a grant of 
absolute or uncontrolled discretion 
manifests the settlor’s intention to 
relieve the trustee of his normal su- 
pervision and control over the exer- 
cise of discretionary power over 
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trust distributions.”'* Consequently, 
under the Restatement (Third), a 
trustee having absolute discretion 
can act unreasonably only in those 
very few instances where it is un- 
questionably clear from the trust 
instrument that the settlor intended 
to permit such type of conduct. Re- 
garding the Restatement (Third) on 
this point, it should be clearly un- 
derstood that the Restatement is 
nothing more than an influential 
treatise of the law and is not bind- 
ing on a Florida court (unless it has 
been adopted by Florida’s highest 
court, which in this case it has not). 


Trustee’s Authority When Trust 
Created for Specific Purpose 

In Florida there are certain de- 
fined limits to a trustee’s authority 
when the trust agreement provides 
discretion to the trustee over distri- 
butions but also is created for a spe- 
cific purpose. Assume, for example, 
that the trust in question is created 
to support a particular beneficiary 
(i.e., a support trust). Under Florida 
law, a support trust has been defined 
as “one where trustee is directed to 
pay to beneficiary only so much 
in-come or principal as is neces- 
sary for a beneficiary’s support and 
education.”'° Based on this definition, 
what is the extent of a trustee’s au- 
thority when either simple or abso- 
lute discretion is conferred in a trust 
created for a specific purpose? 

¢ Simple Discretion 

Consider the following provision: 
The trustee may pay to my son such 
amounts of the income and/or principal 
of the trust estate from time to time as 
the trustee, in its discretion, deems nec- 
essary for my son’s support, taking into 
account his income from all sources 
known to the trustee. Any undistributed 


income shall be added to the principal 
of the trust estate. 


Since the trust containing the 
above provision would be a support 
trust, the actual extent of a trustee’s 
responsibilities under the above 
simple discretion invasion provision 
can be stated as follows: 

The trustee shall consider the needs of 
my son and if an objective determina- 
tion indicates that my son’s income is 
not sufficient to completely provide for 


his support taking into account his sta- 
tion in life in that case, then the trustee 


shall pay to him an amount which is 
between the minimum and maximum 
amount that is reasonably necessary to 
meet those needs based on his station 
in life at the creation of the trust, less 
his current income. Regardless, the 
trustee has the discretion to determine 
the exact amount of the distribution 
within the above parameters. The con- 
duct of a trustee who pays too little or 
too much is subject to review by a 
court.'’ 


When simple discretion is 
granted, the law in Florida is that a 
trustee must act in good faith'® and 
within the bounds of reasonable 
judgment.'® At a minimum, one as- 
pect of acting reasonably and in 
good faith would be to fully and 
properly consider the circumstances 
of the beneficiary in the context of 
the settlor’s purposes for creating 
the trust.” 

Whenever a beneficiary has 
unmet support needs, a trustee of a 
support trust granted simple discre- 
tion arguably has very little discre- 
tion over whether to act or when to 
act. The only authority a trustee 
would have under such circumstanc- 
es is authority over how to act (i.e., 
authority over the amount and the 
manner of the distribution). If the 
settlor intended to create a support 
trust, only the amount to be dis- 
tributed is left to the reasonable dis- 
cretion of the trustee. 

The trustee in such a situation 
has the discretion to distribute an 
amount between the minimum and 
maximum amount necessary to ad- 
equately support the beneficiary, 
where it can be said that reasonable 
men might differ. It is only within 
this rather narrow range that the 
power rests solely with the trustee 
and a court should not substitute its 
judgment.”! This is the actual ex- 
tent of the trustee’s authority, or to 
put it another way, this is the “limit 
of the sound execution of the trust 
placed in the trustee” that was men- 
tioned at the beginning of this ar- 
ticle. 

Absolute Discretion 

If absolute discretion is granted 
to a trustee, will the result be dif- 
ferent from the previous example? 
Consider the following invasion pro- 
vision: 


The trustee may pay to my son, such 
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amounts of the income and/or principal 
of the trust estate from time to time as 
the trustee, in its scle and absolute dis- 
cretion deems necessary for my son’s 
support. Any undistributed income shall 
be added to the principal of the trust 
estate. The trustee may pay to my son, 
such amounts of the income and/or prin- 
cipal of the trust estate from time to time 
as the trustee, in its sole and absolute 
discretion deems necessary for my son’s 
support. Any undistributed income shall 
be added to the principal of the trust 
estate. 


Since Florida follows neither the 
Restatement (Second) nor the Re- 
statement (Third) approach on ab- 
solute discretion, a trustee granted 
absolute discretion has the duty to 
act within the bounds of reasonable 
judgment.” The trustee also has the 
duty under Florida case law to act 
judiciously and in good faith.”® As a 
result, when a beneficiary has 
unmet support needs, the actual 
extent of the trustee’s authority is 
essentially the same as when only 
simple discretion is involved. The 
trustee still has no significant au- 
thority over whether to act or when 
to act. The only authority a trustee 
would appear to have under these 
circumstances would be the rather 
limited authority, as indicated pre- 
viously, over the amount of the dis- 
tribution.’ 

The question must therefore be 
asked: Is there any real advantage 
to granting absolute discretion to a 
trustee of a Florida trust created for 
a specific purpose (e.g., a support 
trust)? In addressing this question, 
some commentators indicate that 
the principal reason for granting a 
trustee absolute discretion is be- 
cause the attitude of the courts un- 
der these circumstances is one of 
degree rather than of kind.”° They 
note that courts appear to be more 
inclined to find an abuse of discre- 
tion when simple discretion and not 
absolute discretion is involved.”® 
Professor Halbach indicates that if 
there are any other practical conse- 
quences that flow from a grant of 
absolute discretion, they lie with the 
trustee’s apparent ability to make 
unreasonably generous distribu- 
tions so long as the basic purposes 
of the discretion is not violated.?’ 
Admittedly, this might be the case 
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with moderately over-generous dis- 
tributions, or in situations in which 
the clear purpose of the trust is to 
favor this beneficiary. Considering 
the duty a trustee owes to remain- 
der beneficiaries under Florida 
law,”> any distributions outside the 
boundaries of the standards set 
forth could violate the purposes of 
the trust and would expose both the 
trustee (and the trustee’s attorney) 
to liability. Therefore, it is suggested 
that generous or borderline distri- 
butions only be made with either 
prior court approval or with the 
prior consent of all remainder ben- 
eficiaries. 


“True Discretionary Trust” 

This article has dealt with the law 
that applies when a trust includes 
a simple or absolute discretionary 
invasion provision and the trust was 
set up with a specific purpose in 
mind, such as the beneficiary’s “sup- 
port” or his or her “health.” These 
kinds of trusts are commonly re- 
ferred to as “discretionary trusts” 
but this author suggests that such 
reference is a misnomer. Such trusts 
are in reality either “support trusts,” 
“health trusts,” “education trusts,” 
or a combination thereof, which pro- 
vide a trustee some degree of dis- 
cretion only as to the amount of dis- 
tributions, but not as to the making 
or withholding of distributions. 

Under the common law, a true 
“discretionary trust” is something 
entirely different. The Restatement 
(Second) of Trusts defines a “discre- 
tionary trust” as “a trust which, by 
its terms, provides that the trustee 
shall pay to or apply for a benefi- 
ciary only so much of the income and 
principal or either as the trustee in 
his uncontrolled discretion shall see 
fit to pay or apply.” Bogert’s trea- 
tise describes a “discretionary trust” 
as one in which 
The trustee shall have absolute and 
uncontrolled discretion whether to pay 
or apply trust income or principal to or 
for the benefit of a named beneficiary, 
without fixing any standard or guide 
which the trustee is to consider, and that 
income which the trustee does not elect 
to use for the beneficiary shall be accu- 


mulated or paid to another or to a class 
of other persons.*° 


The case of Philip v. Trainor, 100 


So. 2d 181, 184 (Fla. 2d DCA 1958), 
appears to be the only Florida case 
that explores the concept of a “dis- 
cretionary trust” under Florida law. 
In that case the court defines a “dis- 
cretionary trust” using the Restate- 
ment (Second) definition quoted 
above. 

Because of the dearth of Florida 
case law involving discretionary 
trusts, there are certain questions 
that remain unanswered regarding 
a beneficiary’s rights, and a trustee’s 
duties under such a trust. One of 
these unanswered questions is 
whether the current beneficiary of 
a true discretionary trust can force 
the trustee to make a distribution 
and whether the trustee has a duty 
to make a distribution? It has pre- 
viously been indicated that under 
Florida law a trustee has the duty 
to act reasonably, judiciously, and in 
good faith, even when absolute dis- 
cretion is involved.*! Compare this 
with the approach taken by the Re- 
statement (Third) which requires 
“reasonable” conduct on behalf of a 
trustee of a true discretionary 
trust,** or the UTC which uses a 
“good faith” standard to evaluate a 
trustee’s conduct under such a 
trust.** Because of these standards 
of conduct, certain creditors are 
deemed to have enforceable rights 
against discretionary trusts under 
both the Restatement (Third) and 
the UTC.** If a creditor has no 
greater rights under a trust than the 
beneficiary, a beneficiary must 
therefore have at least the right to 
force a distribution from a pure dis- 
cretionary trust under either the Re- 
statement (Third) or the UTC. If 
under Florida law a trustee also has 
a duty to act in good faith and rea- 
sonably, consider whether the 
trustee of a Florida discretionary 
trust has a duty similar to that im- 
posed by both the Restatement 
(Third) and the UTC to make dis- 
tributions for at least the basic 
needs of a beneficiary? 

Notwithstanding a trustee’s duty 
to act reasonably and in good faith 
under Florida law, this author be- 
lieves Florida courts would still de- 
cide that all a beneficiary of a dis- 
cretionary trust has under Florida 


law is a mere expectancy (as op- 
posed to a proper interest). There- 
for, such beneficiary would have no 
right to demand any distributions 
from the trustee. Conversely the 
trustee would have no duty to make 
distributions for a beneficiary’s ba- 
sic needs. Considering the purely 
discretionary trust’s absence of a 
standard for making or withholding 
trust distributions, it appears that 
the trustee’s subjective opinion 
would control. Consequently, as long 
as the trustee gives due and proper 
consideration to the beneficiary’s 
request, (i.e., the trustee uses his 
judgment), and he does not act in 
bad faith, dishonestly or from an 
improper motive, no distribution 
should be required. 

It is well settled in Florida that a 
trustor cannot place the exercise of 
a fiduciary’s discretion entirely be- 
yond the control of the courts.*° Put 
differently, it is not possible for a 
settlor to relieve a trustee from all 
accountability for his or her actions 
no matter how clearly the settlor’s 
intent to do so be manifested unless, 
of course, the power is drafted as a 
“personal” power” or as a power of 
appointment. However, having 
stated this, the circumstances un- 
der which a court will intervene 
when a true discretionary trust is 
involved should be substantially 
narrower than with a trust set up 
for a specific purpose.” 

Assuming that a trustee does not 
have a duty to make minimum dis- 
tributions from a true discretionary 
trust under Florida law, the trustee 
of such a trust should have complete 
authority over 1) whether to act; 2) 
when to act; and 3) how to act. This, 
at last, is the proverbial “wide field” 
that Professor Scott referred to in 
his treatise. 


Reconciling a True Discretionary 
Trust with Mesler 

As indicated above, a trustee of a 
true discretionary trust has virtu- 
ally complete authority over trust 
distributions. But what if the 
trustee of such a trust exercises its 
authority to distribute the entire 
trust corpus to the current benefi- 
ciary? If a trustee intends to take 
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this action, there arises a question 
as to the trustee’s fiduciary duty to 
remainder beneficiaries in light of 
cases such as Mesler v. Holly, 318 So. 
2d 330 (Fla. 2d DCA 1975). In this 
respect, the court in Mes/er rea- 
soned, “Even unlimited power of in- 
vasion is subject to implied limita- 
tions to protect remaindermen.”* 
It is true that Mesler involved a 
situation in which the trustee was 
also the beneficiary entitled to cur- 
rent distributions from the trust, 
and, therefore, there was a clear con- 
flict of interest involved. However, 
the statement in Mes/ler about the 
trustee’s duty to remaindermen has 
been repeated by another Florida 
court in NCNB National Bank of 
Florida v. Schanaberger, 616 So. 2d 
96 (Fla. 2d DCA 1993). In this later 
case an independent trustee had 
discretion over trust distributions, 
which implies that an independent 
trustee likewise owes a duty to re- 
maindermen. Thus, even with a true 
discretionary trust, it would be ad- 
visable, if the trustee desires to dis- 
tribute all of the trust corpus, first 
get a court order or get the consent 
of all remainder beneficiaries. 
From a planning standpoint, in 
light of Mes/ler, it may be preferable 
either to include in a discretionary 
trust an inter vivos power of ap- 
pointment or define the trustee’s 
powers over distributions as “per- 
sonal” powers similar to the follow- 
ing in any true discretionary trust: 
It is my intention to create hereunder a 
true discretionary trust and to rely com- 
pletely upon the wisdom and judgement 
of my trustee as to whether or not to 
make a distribution, when to make a 
distribution and how to make a distri- 
bution. In exercising its discretion, the 
trustee shall not concern itself with 
what, if any, amount of the trust estate 
remains for the remaindermen. To the 
extent permitted by law, the powers 
given to my trustee over distributions 
shall be deemed to be personal powers 
and shall not be subject to question by 


anyone, including the current benefi- 
ciary, the remaindermen and any courts. 


Conclusion 

Under Florida law there is very 
little difference between a trustee 
possessing simple discretion and a 
trustee granted absolute discretion, 
at least when a trust is set up for a 


specific purpose. If it is the inten- 
tion of the settlor to give his trustee 
unrestricted authority over distri- 
butions, then the settlor should con- 
sider creating a pure discretionary 
trust.Even with a pure discretion- 
ary trust, however, there is a duty 
owed to remaindermen under 
Florida law that might limit the 
trustee’s actions. O 
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International Law 


Does a Florida Minority Shareholder in a 
Closely Held Corporation Owe a Fiduciary 
Duty to Fellow Shareholders? 


by Francesca Russo-Di Staulo and Jeff Cazeau 


You and your friends form ABC Corp. After a lot of hard work, effort, and time, ABC Corp. becomes very profitable and 
you and your friends make lots of money. So much money that one of your friends decides that being a 25 percent 
shareholder in ABC Corp., is not enough. Your friend decides to form another company that will compete against ABC 
Corp., while retaining his stock interest in ABC Corp. What is your recourse? Does your former friend, a minority share- 
holder, owe a fiduciary duty to ABC Corp., and the other shareholders? 


n Florida, the answer is not 

clear, and the direction the 

courts seem to have taken 

may surprise you. While 
much has been written about the 
fiduciary duties owed by officers 
and directors in corporations and 
the duties of majority shareholders 
or controlling shareholders in both 
publicly held and closely held cor- 
porations, comparatively little has 
been said about the minority 
shareholder’s obligations to his fel- 
low shareholders in a closely held 
corporation. 

Instinctively, one would think 
that because of the unique at- 
tributes of a closely held corpora- 
tion and the perceived common 
analogy of such corporations to 
partnerships that the answer would 
be in the affirmative and that such 
a duty should be recognized and 
imposed upon the minority share- 
holder in this type of corporation. 
Indeed, this appears to be the di- 
rection that the Massachusetts 
courts have taken on this subject 
beginning with the decision of 
Donahue v. Rodd Electrotype Co. of 
New England, Inc. , 367 Mass. 578, 
328 N.E. 2d 505 (1975), and the line 
of cases that have followed in that 
state. Instead, in Florida, it appears 


that cases analyzing whether mi- 
nority shareholders owe a fiduciary 
duty to a corporation or to the other 
shareholders are sparse and they 
appear to leave more room for de- 
bate on the subject. 

The focus of this article is to high- 
light for the reader the view that 
some of the Florida courts have 
adopted on this subject and to see 
how they compare with the deci- 
sions of the Massachusetts! courts, 
specifically, the Donahue decision 
and its progeny. 


Fiduciary Duty to the Corporation 
and to Minority Shareholders 
Typically, the subject of fiduciary 
duty? owed to a corporation or other 
shareholders arises in the context 
of the duty owed by the corporation 
and/or its majority or controlling 
shareholders to the minority share- 
holders of the corporation.’ As a 
general rule, controlling sharehold- 
ers or majority shareholders owe a 
fiduciary duty to the minority in all 
corporations, including publicly 
held corporations.‘ This seems logi- 
cal, since while on the one hand 
“(t]he majority has the right to con- 
trol,” on the other hand, when it 
does, it “occupies a fiduciary rela- 
tion toward the minority, as much 


so as the corporation itself or its 
officers and directors.” Accordingly, 
majority control brings with it a fi- 
duciary duty to deal fairly with the 
minority and to avoid managing the 
corporation in the majority’s sole 
interest or in a manner that op- 
presses the other shareholders or 
commits a fraud upon their rights.® 
The fiduciary duties owed by 
majority or controlling sharehold- 
ers, however, may not necessarily 
extend to the sale of stock. Florida 
courts, for instance, have held that 
the majority stockholder has no 
duty to a minority shareholder in 
the sale of stock even when the 
stock is sold at a premium or con- 
stitutes a controlling interest.’ 


Unique Attributes of a 
Closely Held Corporation 
Aclosely held corporation is usu- 
ally identified as one which has no 
“trading market for its shares” and 
which often (but not always) has 
only a few shareholders.* The three 
most common characteristics of this 
type of corporation include: 1) a 
small number of stockholders; 2) no 
ready market for the corporate 
stock;? and 3) substantial majority 
stockholder participation in the 
management, direction, and opera- 
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tions of the corporation.'° 

With such characteristics, the 
closely held corporation resembles 
a partnership. Indeed, some authori- 
ties would go so far as to describe 
the closely held corporation as akin 
to an “incorporated” or “chartered” 
partnership."! 

It is the tendency to analogize the 
closely held corporation to a part- 
nership which accounts for the Mas- 
sachusetts approach that minority 
shareholders in closely held corpo- 
rations owe a fiduciary duty to their 
fellow shareholders. Likewise, it may 
be the Florida courts’ tendency to 
criticize this same analogy that ap- 
pears to account for the controversy 
in Florida as to whether such a duty 
exists with respect to minority 
shareholders.” 


Massachusetts Law Appears 
to Recognize a Fiduciary Duty 
Donahue v. Rodd Electrotype Co. 
of New England, Inc.,** is the lead- 
ing case in Massachusetts support- 
ing the view that all shareholders 
of a closely held corporation are fi- 
duciaries to one another. In this 
case, Donahue, a minority stock- 
holder in a closely held corporation 
brought suit against the directors of 
the corporation, against a former 
director, officer, and controlling 
shareholder of the corporation and 
against the corporation itself seek- 
ing to rescind the corporation’s pur- 
chase of the former stockholder’s 
shares.'* Donahue argued that the 
defendants caused the corporation 
to purchase the former director, of- 
ficer, and controlling stockholder’s 
shares in violation of their fiduciary 
duty to her, a minority stockholder, 
because the defendants failed to 
grant her an equal opportunity to 
sell her shares to the corporation on 
the same terms.’ The court agreed 
with the minority stockholder and, 
noting the distinguishing character- 
istics of closely held corporations, 
held that the stockholders in a close 
corporation owed each other the 
same fiduciary duty as is owed by 
one partner to another in a partner- 
ship. The court further held that the 
controlling stockholders’ authoriza- 
tion of the purchase of stock by the 


Donahue warned 
that the fiduciary duty 
owed by shareholders 

in a closely held 
corporation is owed 
by all of the 
shareholders and not 
only majority 
shareholders. 


corporation from themselves with- 
out granting an equal opportunity 
to minority stockholders constitutes 
a breach of that fiduciary duty.'* This 
has become known as the “equal 
opportunity” principle. 

The Donahue “equal opportunity” 
principle rests upon three main pre- 
mises: 1) the Donahue holding was 
explicitly limited to “close corpora- 
tions”;'!’ 2) Donahue likened the 
closely held corporation to a part- 
nership;'* and 3) because of the part- 
nership analogy, Donahue warned 
that the fiduciary duty owed by 
shareholders in a closely held cor- 
poration is owed by all of the share- 
holders and not only majority share- 
holders.'” 

According to Donahue, most 
closely held corporations are “really 
like partnerships, between two or 
three people who contribute capital, 
skills, experience and labor.”” In the 
court’s opinion, the relationship 
among the stockholders in a close 
corporation is just like that of part- 
ners in a partnership, meaning that 
if the enterprise is to succeed, then 
the relationship must be one of 
“trust, confidence and absolute loy- 
alty.”?! 

As the court explained, “[b]ecause 
of the fundamental resemblance of 
the close corporation to the partner- 
ship, the trust and confidence which 
are essential to this scale and man- 
ner of enterprise, and the inherent 
danger to minority interests in close 
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corporation,” the “stockholders in a 
close corporation owe one another 
substantially the same fiduciary 
duty” in the operation of the enter- 
prise that partners owe to one an- 
other.””* 

Significantly, even though the 
facts and the issue in the Donahue 
case were based on whether the 
majority or controlling shareholders 
breached their duties to the minor- 
ity, in a powerful dictum, the court 
stressed that its holding was not 
limited to majority stockholders. In 
a footnote, the court explicitly 
stated: “We do not limit our holding 
to majority stockholders. In the close 
corporation, the minority may do 
equal damage through unscrupu- 
lous and improper ‘sharp dealings’ 
with an unsuspecting majority.””* 

While dictum, the court’s state- 
ment in footnote 17, appeared to cre- 
ate a rule in Massachusetts that 
minority shareholders in a closely 
held corporation owe a fiduciary 
duty to the corporation and to the 
other shareholders of the corpora- 
tion, including the majority share- 
holders.” This judicially developed 
rule that all shareholders in a close 
corporation may owe fiduciary du- 
ties to one another has also become 
known as the “shareholder-fiduciary 
rule,” and according to some au- 
thorities, it embodies the majority 
view held in the United States.” 

Smith v. Atlantic Properties, Inc., 
12 Mass. App. Ct. 201, 422 N.E. 2d 
798 (1981), is the first Massachu- 
setts case to apply what has become 
known as the Donahue standard to 
a minority shareholder. In Smith, 
the minority shareholder in a closely 
held corporation had a veto power 
to refuse to vote for a distribution. 
When the minority shareholder re- 
fused to agree to a distribution of 
dividends because nondistribution 
was personally beneficial to him, the 
majority shareholders brought suit 
against him based on breach of fi- 
duciary duty.”’ The court held that 
the majority shareholders were en- 
titled to seek protection from the 
actions of the minority shareholder 
whose action was detrimental to the 
corporation and to the other share- 
holders.** Interestingly, while Smith 
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appears to be the first decision to 
have applied the Donahue standard 
of imposing a fiduciary duty on all 
shareholders in close corporations, 
the minority shareholder in Smith 
was not just a shareholder, but one 
in a position of control. Specifically, 
while it applied the Donahue rea- 
soning, Smith recognized that al- 
though the minority shareholder 
had a minority ownership interest 
in the corporation’s stock, that same 
shareholder was nevertheless in a 
controlling position with respect to 
the veto provision contained in the 
corporation’s charter. Also, even 
though the veto provision was in- 
serted to protect the minority, in 
that case it had the effect of mak- 
ing the minority an “ad hoc control- 
ling interest.” *° Accordingly, Smith 
held that the minority shareholder 
should be held to the same standard 
as that which is applied to the ma- 
jority.*° 

Zimmerman ov. Bogoff, 402 
Mass.650, 524 N.E. 2d 849 (1988), 
also followed Donahue and applied 
the partnership analogy to close cor- 
porations. In Zimmerman, the plain- 
tiff and defendant were both 50 per- 
cent shareholders in a corporation 
and held the position of treasurer and 
president respectively.*! The court in 
that case held that the defendant who 
controlled the “purse strings of the 
enterprise,” breached his fiduciary 
duty when he used that power to 
“withhold substantial sums of money 
legitimately due” the plaintiff’s cor- 
poration and “to confiscate” the 
corporation’s “tools, good will, and 
other assets for the use of his own 
secretly-created corporation.” 

Demoulas v. Demoulas Super Mar- 
kets, Inc., 424 Mass. 501, 607 N.E. 
2d 159 (1997), was the next in line 
to apply the Donahue reasoning to 
a group of defendant shareholders 
who together formed part of a “con- 
trol group,” and who were held to 
have breached their fiduciary duty 
by usurping corporate opportuni- 
ties.*> A.W. Chesterton Co. v. 
Chesterton, 128 F. 3d 1 (1st Cir. 
1997), then followed in the Donahue 
line of cases. In that case, the mi- 
nority shareholder of a close corpo- 
ration sought to transfer a portion 


of his stock to two other shell corpo- 
rations personally owned by him.** 
The majority shareholders of the 
corporation brought suit to enjoin 
him from doing so and alleged that 
the minority shareholder was 
breaching his fiduciary duty to the 
other shareholders and to the cor- 
poration because, among other 
things, the transfer of the stock 
would have the effect of causing the 
corporation to lose its Subchapter S 
status.* Chesterton, citing to 
Donahue as well as its family of 
cases including Smith and 
Zimmerman, held that the defen- 
dant minority shareholder owed a 
fiduciary duty to the corporation 
and the other shareholders and that 
the plaintiffs succeeded on the mer- 
its of their breach of fiduciary duty 
claim.*® 

The line of cases that followed 
Donahue, such as _ Smith, 
Zimmerman, and Demoulas* (with 
the exception of perhaps Chesterton 
where the court implied that the 
defendant did not exert control over 
the corporation) also further refined 
the Donahue ruling. That is, in these 
subsequent cases, the minority 
shareholders all maintained some 
position of control and were not just 
shareholders with a minority inter- 
est in the stock of the corporation. 

Donahue was further refined by 
the case of Wilkes v. Springside 
Nursing Home, Inc., 370 Mass. 842, 
353 N.E. 2d 657 (1976), which is of- 
ten cited as the case that carved out 
an exception to the Donahue rul- 
ing.** Wilkes recognized that the 
“controlling group” of shareholders 
in a closely held corporation must 
have some room to maneuver in es- 
tablishing the corporation’s policy if 
it can show a legitimate business 
purpose for its action. Under these 
circumstances, it will not be held to 
have violated its fiduciary duty,” 
unless, of course, the “complaining 
shareholder(s) could demonstrate 
that the same business objective 
could have been achieved through a 
less harmful course of action.”*° 
Naturally, while it can be said that 
the Wilkes decision “fashioned” an 
exception to Donahue," it neverthe- 
less appears to constitute further 
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support for the Donahue reasoning 
that a fiduciary duty is owed by a 
minority shareholder (indeed all 
shareholders) in a close corporation. 
In fact, regardless of whether one 
views the decisions of Smith, 
Zimmerman, Demoulas, and Wilkes 
as refining and/or carving out excep- 
tions to Donahue, one thing appears 
clear: Donahue and its family of 
cases support the Massachusetts 
approach that fiduciary duties in a 
close corporation are based not on 
the percentage of ownership but 
rather on the unique features of a 
close corporation and its striking 
resemblance to partnerships. 


The Current View in Florida 
The Florida decision of Tillis v. 
United Parts, Inc., 395 So. 2d 618 
(Fla. 5th DCA 1981), seemed to 
agree with the Donahue approach. 
In Tillis, the court was concerned 
with the minority shareholders’ 
complaints against the majority 
shareholders. Even so, the court 
seemed to recognize that all share- 
holders in a close corporation owe 
each other a fiduciary duty. Indeed, 
Tillis specifically cited to Donahue 
with approval, including Donahue’s 
espousal of the partnership anal- 
ogy.*’ At first glance, therefore, one 
could easily presume that Florida, 
like Massachusetts, follows the ma- 
jority view and that it embraces not 
only the “equal opportunity prin- 
ciple,” but the partnership analogy 
as well, in the context of close cor- 
porations. Upon closer analysis, 
however, such an impression may be 
debatable, at least as far as the cur- 
rent law in Florida is concerned. 
First, despite the ruling in Tillis, 
to date Florida courts have been 
seemingly reluctant to follow the 
view that close corporations are 
analogous to partnerships.“ In fact, 
the Tillis decision seems at odds 
with the Florida Supreme Court’s 
prior rulings in Freedman v. Fox, 67 
So. 2d 692 (Fla. 1953). In Freedman, 
the Florida Supreme Court criti- 
cized the premise that a corporation 
should be treated as a partnership. 
In that case, two shareholders 
sought to dissolve a close corpora- 
tion because of alleged strained re- 


lations between them. In declining 
to dissolve the corporation, the 
Florida Supreme Court stated: 
There is no occasion, either for holding 
that, after all, the corporation is only a 
partnership. From the bill itself it is 
plain that the corporation is in fact a 
corporation, operating fully as such, and 
that it is a going concern. Certainly at 
this late date the respondents cannot be 
successful in their contention that, af- 
ter all, the arrangement is a partner- 
ship and therefore that a remedy is 
available to them as partners. The cor- 
poration was chartered by the State, 
contracted and incurred debts as a cor- 
poration and in all respects operated in 
that capacity. Apparently, it is only when 
dissension arises that the respondents 
become dissatisfied with their position 
as stockholders.** 


To the extent that the Tillis deci- 
sion embraced the Donahue reason- 
ing which explicitly applied the 
partnership analogy, then it would 
seem that Tillis is at odds with the 
Florida Supreme Court’s view on the 
subject. 

Second, Florida’s definition of a 
fiduciary duty appears to raise the 
question of the application of such 
a duty to minority shareholders who 
are merely shareholders without 
being in a position to exert control 
over any other shareholder or the 
corporation. For example, in In re 
N & D Properties, Inc.,799 F.2d 726 
(11th Cir. 1986), the court recog- 
nized that the minority shareholder 
owed a fiduciary duty to the corpo- 
ration, and later the corporation’s 
creditors once the corporation was 
in the zone of insolvency, because 
the minority shareholder was an 
insider involved in the management 
of the corporation.*° That decision 
may leave the impression that in 
Florida, there is no fiduciary duty 
or obligation due from a minority 
shareholder to the corporation or to 
other shareholders unless that 
shareholder is also a director, officer, 
or controlling insider.** Indeed, the 
very definition of a fiduciary duty 
adopted in that case lends support 
to this view. According to the court 
in N&D Properties, “{A] fiduciary, 
under general corporate theory, in- 
cludes an officer, director, agent, 
majority shareholder or a minority 
shareholder exercising actual con- 
trol over the corporation.”“’ 
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Third, Florida courts traditionally 
have followed Delaware courts in 
the area of corporate law.** Unlike 
Massachusetts, Delaware has been 
deemed an adherent of the minor- 
ity view held in the United States; 
a view that rejects the approach that 
courts should “fashion a special ju- 
dicially-created rule” for minority 
investors or shareholders or that 
close corporations should be treated 
differently.“ Given the tendency of 
Florida courts to follow Delaware 
corporate law, some might argue 
that it would not seem unreasonable 
that Florida too would follow Dela- 
ware and ascribe to the minority 
view. 

The most recent statement by the 
Florida courts on the subject of 
shareholders in close corporations 
is found in the decision of Zold v. 
Zold, 880 So. 2d 779 (Fla. 5th DCA 
2004). Zold dealt with a dissolution 
of marriage, but on appeal, the court 
was called upon to determine the 
husband’s percentage of ownership 
of capital stock in a close corpora- 
tion in which the husband was one 
of two shareholders.* Zold con- 
cluded that the lower court was cor- 
rect in attributing a 57.15428 per- 
cent of stock ownership in the close 
corporation to the husband.” As part 
of its reasoning, the court stated: 
When a corporation has more than one 
shareholder, an officer/shareholder has 
a fiduciary duty to all shareholders. The 
corporation is not the personal piggy 
bank for any one shareholder simply 
because that shareholder may have a 


controlling interest in the corporation 
and is also the executive officer.” 


While the court recognized that a 
shareholder in a close corporation 
owes a fiduciary duty to all share- 
holders, the extent to which one 
could extrapolate from this that the 
court embraced the “shareholder-fi- 
duciary rule,” as that was developed 
by Donahue and its progeny (now 
the majority view in the United 
States) remains open for debate. For 
instance, in Zold, the husband was 
not deemed a minority shareholder 
because he owned over 57 percent 
of the stock in the close corporation 
and, as chief executive officer of the 
corporation, he was also a control- 
ling shareholder.® As a controlling 


te 
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shareholder and a majority share- 
holder, the husband in Zold did not 
fit the profile of the minority share- 
holder described in Donahue and its 
progeny. Moreover, the Florida Su- 
preme Court has recently agreed to 
take jurisdiction over the Zold case 
and while oral argument was sched- 
uled for April of this year, a final rul- 
ing from the court is still pending. 


Conclusion 

The view that a minority share- 
holder in a close corporation owes a 
fiduciary duty to the corporation 
and the other shareholders is a con- 
troversial one. Perhaps this is be- 
cause, as some commentators point 
out, the fiduciary duty owed by 
shareholders is a heightened fidu- 
ciary duty and in some ways a more 
demanding “standard of conduct 
than is required by the fiduciary 
duty which directors and officers 
owe to a corporation and its share- 
holders.” 

The Donahue decision first recog- 
nized a duty on all shareholders, 
including a minority shareholder. 
The cases that followed, such as 
Smith, Zimmerman, and Demoulas 
refined Donahue by applying a fidu- 
ciary duty to minority shareholders 
who were in a position of control. 
Wilkes further refined Donahue by 
providing that while a minority 
shareholder owes a fiduciary duty 
to other shareholders in close cor- 
porations, if he is a controlling 
shareholder and his action was 
based on a legitimate business pur- 
pose, then he will not be deemed to 
have breached his fiduciary duty to 
other shareholders and the corpora- 
tion. Some commentators believe 
that with the subsequent refine- 
ments, it would be more accurate to 
state that the fiduciary duty is im- 
posed upon all minority sharehold- 
ers in a close corporation who are 
involved in management and opera- 
tions.*° Regardless of the refine- 
ments, Massachusetts law seems 
willing to recognize that because of 
the special nature of a close corpo- 
ration, a minority shareholder in a 
close corporation should also owe a 
fiduciary duty to the corporation 
and his fellow shareholders. This 


view, according to some commenta- 
tors, appears to rest upon the basic 
premise apparently recognized by 
Massachusetts courts, that a close 
corporation is analogous to a part- 
nership, and, therefore, the fiduciary 
duty owed by all shareholders of a 
close corporation is that of a part- 
ner. Other states have joined Mas- 
sachusetts in this approach to close 
corporations and some commenta- 
tors believe that this has become the 
majority view in the United States.*” 
It also appears, at least thus far, that 
Florida courts may not have fully 
embraced this view, although the 
position remains unclear. Certainly, 
there appears sufficient room to ar- 
gue from either side of the spectrum. 

Given the current uncertainty 
under Florida law on the subject, 
and given that even some of the sup- 
porters of the “shareholder-fiduciary 
rule” would limit the fiduciary duty 
to minority shareholders involved in 
the management of the corporation, 
perhaps the best protection for the 
typical minority shareholder is a 


pre-planned definitive shareholders’ 
agreement. While a shareholders’ 
agreement is certainly not fool- 
proof, if carefully drafted, the share- 
holders’ agreement can spell out the 
duties owed by and among all share- 
holders of the close corporation and 
provide useful and appropriate rem- 
edies for each of them. QO 


' Massachusetts was selected for the 
focus of this article because, as various 
commentators have readily observed, 
the leading decision regarding the ex- 
istence of a fiduciary duty on all share- 
holders (majority and minority alike) is 
the Massachusetts decision in Donahue. 
Also, the Florida decision of Tillis v. 
United Parts, Inc., 395 So. 2d 618 (Fla. 
5th D.C.A. 1981), one of the early Florida 
decisions to address this issue cited 
Donahue with approval. 

2 In order to bring an action for breach 
of fiduciary duty, it must be shown that 
influence by one party was acquired and 
abused to the detriment of another 
party. See Baggett v. Electricians Local 
915 Credit Union, 620 So. 2d 784, 786 
(Fla. 2d D.C.A. 1993). 

3 See, e.g., Mortellite v. American Tower, 
L.P., 819 So. 2d 928, 934 (Fla. 2d D.C.A. 
2002)(holding that a minority share- 
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holder was entitled to punitive damages 
award for majority shareholder’s breach 
of fiduciary duty irrespective of compen- 
satory damages award); see also 
Biltmore Corp. v. Roque, 291 So. 2d 114, 
115 (Fla. 3d D.C.A. 1974)(holding that 
the controlling shareholders’ actions in 
raising their own salaries and in pur- 
chasing additional newly issued stock 
thereby watering down the minority 
shareholder’s stock were a breach of 
their fiduciary duties to the minority 
shareholder). 

4 See, e.g., Pepper v. Litton, 308 US. 
295, 306 (1939) (providing that “[a] di- 
rector is a fiduciary,” and “[s]o is a domi- 
nant or controlling stockholder or group 
of stockholders”). 

> See Southern Pacific Co. v. Bogert, 
250 U.S. 483, 487-488 (1919). 

6 See Biltmore Corp., 291 So. 2d 114, 
115; see also Granicz v. Morse, 603 So. 
2d 103, 103 (Fla. 2d D.C.A. 1992) (agree- 
ing that majority shareholders have a 
fiduciary duty not to use their control of 
the corporation in their favor to the dis- 
advantage of the minority). 

7 See Draper v. Hay, 555 So. 2d 1306, 
1306 (Fla. 4th D.C.A. 1990)(holding the 
majority stockholder owes no fiduciary 
duty to the minority shareholders with 
respect to the sale of the majority stock); 
see also Martin v. Marlin, 529 So. 2d 
1174, 1176, 1179 (Fla. 3d D.C.A. 1988) 
(providing that controlling shareholders 
breached no fiduciary duty to minority 
shareholders when they accepted sub- 
stantial control premium for sale of their 
shares). 

5 James M. Van Vliet Jr. & Mark D. 
Snider, The Evolving Fiduciary Duty 
Solution for Shareholders Caught in a 
Closely Held Corporation Trap, 18 N. Iu. 
U. L. Rev. 239, 247 (1998). 

® The absence of a public market for 
the shares held in a closely held corpo- 
ration is perhaps the most common of 
the three unique characteristics of such 
a corporation. See generally Fia. Star. 
§607.1436(1); see also Munshower v. 
Kolbenheyer, 732 So. 2d 385, 385 (Fla. 
3d D.C.A. 1999) (stating that in a suit 
determining the fair market value of a 
minority shareholder’s stock, the trial 
court did not err by applying a discount 
for lack of marketability pursuant to 
FLa. Stat §607.1436 because the shares 
of a closely held corporation could not 
be readily sold in a public market); G&G 
Fashion Design, Inc. v. Garcia, 870 So. 
2d 870, 872 (Fla. 3d D.C.A. 2004) (not- 
ing that in most instances, the market 
value method of valuation is of little sig- 
nificance because the shares of a closely 
held corporation are not publicly traded 
and purchase offers for these shares 
usually come from insiders). 

10 Td., citing Donahue, 367 Mass. at 586. 

” Some Florida courts have recognized 
the informalities of the close corpora- 
tion. See Etheredge v. Barrow, 102 So. 
2d 660, 663 (Fla. 2d D.C.A.)(recognizing 
the doctrine of permitting close corpo- 
rations to act informally as an exception 


to the general rule that directors must 
act as a board at duly convened meet- 
ings); see also Zinger v. Gattis, 382 So. 
2d 379, 380 (Fla. 5th D.C.A. 1980) (pro- 
viding that in a corporation with only 
two stockholders, the fact that stock- 
holders never held a meeting to autho- 
rize the issuance of stock did not neces- 
sarily render the stock void). Despite 
this apparent willingness to recognize 
the informalities of a close corporation, 
as outlined in this article, Florida courts 
do not appear to share this same will- 
ingness when it comes to analogizing the 
close corporation to a partnership 

13 See Donahue, 367 Mass. at 578. 

14 Id. at 579. 

5 Td. at 585. 

16 Td. at 599. 

18 Td. at 586. 

17. 

20 Id. at 587, citing Kruger v. Gerth, 16 
N.Y.2d 802, 805, 263 N.Y.S.2d 1, 3, 210 
N.E.2d 355, 356 (1965) (Desmond, C.J., 
dissenting). 

21 Id. at 587. 

2 The Donahue Court cited Judge 
Cardozo’s definition of a fiduciary. In 
Meinhard v. Salmon, 249 N.Y. 458, 463- 
464, 164 N.E. 545, 546 (1828), the then 
Chief Judge Cardozo of the New York 
Court of Appeals stated: “Joint adven- 
turers, like copartners, owe to one an- 
other, while the enterprise continues, 
the duty of the finest loyalty. Many forms 
of conduct permissible in a workday 
world for those acting at arm’s length, 
are forbidden to those bound by fidu- 
ciary ties.... Not honesty alone, but the 
punctilio of an honor the most sensitive, 
is then the standard of behavior.” 

23 Id. at 593. 

*4Td. at n. 17, citing Helms v. 
Duckworth, 101 U.S. App. D.C. 390, 249 
F. 2d 482 (1957). 

25 Vliet & Snider at 247; see also gener- 
ally, A.W. Chesterton Co. v. Chesterton, 
128 F.3d 1 (1st Cir. 1997). 

26 Vliet & Snider at 242, 250-251. 

27 Td. at 800. 

8 Td. at 801. 

9 Td. at 802. 

30 Td. at n. 9. 

31 Td. at 851. 

82 Td. at 854. 

33 424 Mass. 501, 607 N.E.2d 159 (1997), 
remanded on other grounds by 
Demoulas v. Demoulas Super Mkts., 428 
Mass. 543, 703 N.E.2d 1141 (1998). 

34 Td. at 3. 

35 Td. at 4-5. 

36 Td. at 6, 8. 

id. at 7. 

38 Wilkes, 370 Mass. 842, 353 N.E.2d 
657 (1976); see also Chesterton, 128 F.3d 
at 7. 

38° Wilkes, 353 N.E.2d at 663. 

4! Chesterton, 128 F.3d at 7. 

* Td. at 619. 

‘8 Jeffrey M. McFarland, Florida Cor- 
poration Law: Proposed Statutory Relief 
for Oppressed Minority Shareholders in 
Florida, 46 F.a. L. Rev. 149, 157 (1994). 
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44 Td. at 693. Following numerous dis- 
putes, the parties sought dissolution of 
the close corporation. The court refused 
to order the dissolution because: 1) the 
disputes were not such that there was 
tota! failure of the corporation to func- 
tion properly; and/or 2) dissolution 
would not be justified on the premise 
that the corporation should be seen as a 
partnership. 

45 Id. at 732, 734. 

“7 Td., citing 12B Fletcher, Cyclopedia 
Corporations §5811 at 156-7 (1984). 

4S See, e.g., Int'l Ins. Co. v. Johns, 874 
F.2d 1447, n. 22 (11th Cir. 1989)(stating 
“(We rely with confidence upon Dela- 
ware law to construe Florida corporate 
law. The Florida courts have relied upon 
Delaware corporate law establish their 
own corporate doctrines.”) citing 
Davidson v. Ecological Science Corp., 
266 So. 2d 71 (Fla. 3d D.C.A. 1972; De 
La Rosa v. Tropical Sandwiches, Inc. , 298 
So. 2d 471 (Fla. 3d D.C.A. 1974); Naples 
Awning & Glass, Inc. v. Cirou, 358 So. 
2d 211 (Fla. 2d .D.C.A. 1978. 

49 See Nixon v. Blackwell, 626 A.2d 
1366, 1380-1381 (Del. 1993); see also 
Vliet & Snider at 242 (explaining that 
with the Nelson decision, Delaware 
adopted what is now the minority view 
in the United States). 

50 Id. at 779. 

51 Td. at 780. 

52 Td. at 781. 

53 Td. 

54 Zold v. Zold, 888 So. 2d 20 (Fla. 2004). 

55 Vliet & Snider at 251-252. 

56 Id. at 265. 

57 Td. at 250-251. 
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Poor on Paper: An Overview of the 
Ethics and Morality of Medicaid Planning 


by Joseph S. Karp and Sara |. Gershbein 


Scenario 1: Judy worked as a schoolteacher since the age of 22. She scrimped and saved her entire life and retired 
at the age of 67. She continued to live within modest means, with the hope that one day she would be able to pass a 
tidy inheritance to her grandchildren. Now at age 70, she has been diagnosed with Alzheimer’s disease. Judy is 
devastated by the fact that her savings might be entirely depleted by the costs of future long-term care at a nursing 


facility. 


Scenario 2: Anne also worked as a school teacher since the age of 22. She saved but never scrimped on herself. Each 
time she amassed enough money, she went on a ski trip or on a cruise. She always spent money to dress as fashion- 
ably as possible, often dined out, and frequently attended movies and shows. Now at the age of 70, she has been 
diagnosed with Alzheimer’s disease. Anne is concerned about the prospect of long-term care at a nursing facility since 
she is poor because of her wasteful ways. 


he two people in the above 

scenario are in almost 

identical situations. Both 

made a living as teachers, 
and both were diagnosed with 
Alzheimer’s disease. With no fam- 
ily willing or able to care for them, 
they will almost inevitably need 
long-term care at a nursing facil- 
ity. If Anne and Judy lived in many 
developed countries of the world, 
both would be able to receive 1) 
medical home care, 2) nonmedical 
home care, and/or 3) long-term in- 
stitutional care as a universal right 
(i.e., not means-tested). But Anne 
and Judy live in the United States. 
Under the United States’ current 
scheme of health care for the eld- 
erly, only Anne, who has spent all 
her money throughout her life, will 
be able to receive long-term insti- 
tutional care subsidized by Medic- 
aid since she is both over the age 
limit and is poor. The reasons why 
she is currently poor do not matter. 
Judy, however, who has saved dili- 
gently her entire life, will not be 
covered by Medicaid since she is not 
poor. Nor will she be covered by 


Medicare as her illness is a chronic 
one that will last over an extended 
period of years. Thus, Judy’s only 
choices are 1) to spend down, that 
is to pay for the costs of a nursing 
facility, which will quickly deplete 
her savings and then apply for Med- 
icaid since she will then be poor, or 
2) to engage in Medicaid planning. 

Medicaid planning has been de- 
fined in numerous ways, sometimes 
euphemistically, sometimes pejora- 
tively. For the purposes of this ar- 
ticle, Medicaid planning refers to 
the legal fiction of “rearranging as- 
sets” to make someone poor on pa- 
per so that he or she may qualify 
for Medicaid. The morality and eth- 
ics of Medicaid planning have been 
examined in the past and are still 
an issue today. This article explores 
the history of Medicaid, examines 
some of the various arguments both 
for and against the morality of Med- 
icaid planning, and concludes by 
briefly inspecting long-term care 
solutions for elder care around the 
world. This article does not purport 
to answer the question of whether 
Medicaid planning is ethical, but 


rather explores the arguments and 
suggests an altogether different 
solution to the problem of long-term 
care in the United States. 


History 

Medicaid was initially developed 
by Congress in 1965 during the 
presidency of Lyndon B. Johnson, 
and during an era of civil rights re- 
forms.' A companion program, 
Medicare, was promulgated during 
the same congressional session.” A 
main objective of Medicaid was to 
provide long-term health care for 
needy elderly and disabled per- 
sons.’ At the time of enactment, 
Medicaid was considered to be “first 
and foremost a program for the 
poor.”* There is debate, however, 
whether Medicaid is still intended 
to be exclusively a program for the 
poor. 

Medicaid planning soon followed 
the passage of Medicaid. As the re- 
quirements for Medicaid eligibility 
changed, so did the plethora of plan- 
ning techniques.* Currently, with le- 
gal assistance, people who are not 
in fact poor can make themselves 
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appear poor on paper by methods 
such as transferring assets and by 
making purchases of items that are 
excluded from the determination of 
eligibility. Medicaid planning has 
created a debate among those who 
say that such asset “rearranging” is 
ethical and moral, and those who 
say that it is unethical and takes re- 
sources away from those for whom 
Medicaid was intended to provide 
for. 


Ethics of Medicaid Planning 

Ethics and morality are two dis- 
tinct yet overlapping concepts in the 
world of lawyering. Ethics refers to 
an adherence to established canons, 
namely the Model Rules of Profes- 
sional Conduct as adopted in the 
state of the lawyer’s practice.’ Mo- 
rality, on the other hand, is the study 
of right and wrong and what ought 
to happen.* 

There is disagreement whether 
Medicaid planning is ethical as well 
as whether it is moral. Since the 
model rules are delineated and lim- 
ited in scope, there is less contro- 
versy with the ethics issue. Al- 
though there are particular 
situations and problem areas where 
ethical questions would be raised 
(as is true with many other areas of 
law), generally there is much sup- 
port for the proposition that Medic- 
aid planning is ethical. 

In a Georgetown Journal of Legal 
Ethics article Lisa Schreiber Joire 
analyzes the model rules, including 
Rules 1.1, 1.2, and 1.3 and concludes 
that Medicaid planning is ethical.° 
Model Rule 1.1 requires attorneys 
to “provide competent representa- 
tion to a client.” Joire argues that 
it is doubtful that representation 
would be “competent if it does not 
include counseling a client on a le- 
gal method of estate planning.”" 
Model Rule 1.2 deals with the scope 
of representation.'*“Under this rule, 
attorneys should advise clients of all 
legal options, including the legal 
option of restructuring assets to 
qualify for Medicaid.”’* Pursuant to 
Model Rule 1.3, an attorney shall act 
with due diligence and represent a 
client with zealous advocacy within 
the bounds of the law.‘ There is a 


Medicaid planning is 
justified only if the 
goal of bettering the 
elder’s life takes 
priority over 
protecting the elder’s 
assets and to 
enhance the quality 
of the institutionalized 
persons life 


conflict between representing a cli- 
ent diligently and not informing the 
client of a legal way to cover medi- 
cal costs.' “Therefore, the model 
rules dictate that if Medicaid estate 
planning is the best estate planning 
method for her client, a lawyer is 
bound to provide Medicaid estate 
planning advice.”® 

At some point morality and eth- 
ics overlap. Model Rule 2.1 distin- 
guishes the lawyer’s role as advisor 
from the lawyer’s role as advocate." 
The lawyer is an advisor when the 
attorney guides one in Medicaid 
planning.'* As an adviser, “lawyers 
may consider not only technical le- 
gal rules but also ‘moral, economic, 
social and political factors’ relevant 
to the client’s situation.”'’ Thus, this 
portion of the rule segues into the 
discussion of whether Medicaid 
planning is moral. 


Morality of Medicaid Planning 

The reasons why Medicaid plan- 
ning is undertaken (and who seeks 
to initiate it) often affect whether it 
is perceived as moral. For instance, 
as will be seen below, whether Med- 
icaid planning is utilized to preserve 
an inheritance, to enhance an insti- 
tutionalized person’s quality of care, 
or to protect a community spouse 
from impoverishment can all affect 
judgments of morality. 

One argument in favor of Medic- 
aid planning is that people want to 
leave money to their children and 
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grandchildren.*’ People do not 
scrimp and save their entire lives 
with the goal of ultimately deplet- 
ing their savings on long-term care 
in a nursing facility. Additionally, 
the ability to leave an inheritance 
gives a person power. It enables a 
person to do “justice” by rewarding 
a “good” child with more money or 
punishing a “bad” child by giving 
him or her little or no money.”! In 
fact, people might not save in the 
first place or might start spending 
their assets earlier in life if they 
realize they will be forced to spend 
all their money on a nursing facil- 
ity rather than being able to pass it 
on to their kin. One could even ar- 
gue that Congress thinks people are 
entitled to pass on their wealth 
since, effective 2010, the estate tax 
is repealed.” And in the years ap- 
proaching that date, Congress has 
raised the estate tax exemption lev- 
els.”° 

However, one could counter that 
“Medicaid’s eligibility criteria were 
put in place to ensure that only the 
truly needy obtain benefits.”** 
“[Plreserving peoples’ inheritances 
is not a compelling public interest 
that justifies diversion of resources 
away from the truly needy,” espe- 
cially when there is concern that if 
Medicaid planning is left unchecked, 
it will soon bankrupt the system.”° 
Moreover, two acts by Congress in- 
dicate it does not necessarily think 
that people are entitled to pass on 
their assets. First, if Congress does 
not act, after 2010 the estate tax will 
automatically be reinstated. Second, 
pursuant to estate recovery rules, 
upon the death of a Medicaid recipi- 
ent, the states are supposed to seek 
recovery of some of the Medicaid 
payments made for the decedent 
from the decedent’s estate.”’ 

While there is support for the 
proposition that people have a right 
to pass on their inheritance, there 
is less justification for Medicaid 
planning when it is at the insistence 
of children who are trying to protect 
their inheritance. It is argued that 
Medicaid planning ceases to be jus- 
tified if it is at the insistence of a 
child for an elder who is no longer 
competent, and the sole purpose is 
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the preservation of inheritance 
money.” The primary goal of elder 
law attorneys should be to improve 
the lives of clients.” “Asset protec- 
tion, alone, abandons the well-being 
of the living elder and, thus, is con- 
trary to the purpose of elder law.”*° 
In short, Medicaid planning is jus- 
tified only if the goal of bettering the 
elder’s life takes priority over pro- 
tecting the elder’s assets.*! 

When one engages in Medicaid 
planning, protected assets may be 
used to enhance the quality of the 
institutionalized person’s life. With 
Medicaid planning, assets fre- 
quently wind up in the hands of 
spouse, children, or grandchildren. 
Often there is an implicit under- 
standing among the parties that the 
money will be used to subsidize the 
institutionalized elder’s care. Med- 
icaid provides only the bare mini- 
mum, if that. Money in the hands of 
family can be used to improve the 
institutionalized elder’s quality of 
care, and hence quality of life, by 
purchasing additional services such 
as more personal care through an 
aide. If Medicaid planning were not 
used, an individual’s money supply 
would quickly be depleted by the 
costs of the nursing facility. When 
one engages in Medicaid planning, 
the cost of nursing care is subsi- 
dized, leaving money that can be 
spent over time to supplement care. 
The downside to this is that the in- 
stitutionalized person can be left fi- 
nancially vulnerable. Moreover, the 
institutionalized person can be the 
victim of a type of elder financial 
abuse in which there is no obliga- 
tion on the part of the family to 
spend the money to enhance the 
elder’s quality of life, and the fam- 
ily may do with the money as it 
pleases. 

Medicaid planning takes on a spe- 
cial sense of urgency when the goal 
is to preserve assets for a commu- 
nity spouse. Without Medicaid plan- 
ning, both spouses’ assets would 
have to be depleted in order for the 
institutionalized spouse to qualify 
for Medicaid, and the community 
spouse would be left destitute. How- 
ever, in 1988, Congress recognized 
that this was a problem and enacted 


the Medicare Catastrophic Cover- 
age Act (MCAA).** Pursuant to this 
act, once a spouse is institutional- 
ized, a “snapshot” is taken of their 
resources and assets.* A division of 
assets is made and the community 
spouse’s assets are deemed not to be 
available to the institutionalized 
spouse. Medicaid planning in this 
context benefits both spouses. The 
community spouse benefits from not 
having to be poor simply because his 
or her spouse needs long-term insti- 
tutionalized care. Likewise, the in- 
stitutionalized spouse benefits be- 
cause the community spouse can use 
his or her money to supplement the 
institutionalized spouse’s care. The 
enactment of the MCAA has been 
cited as taking the Medicaid pro- 
gram beyond the borders of wel- 
fare.*° 


Health as a Commodity 

Takacs and McGuffey take an un- 
usual approach and argue that Med- 
icaid planning is moral because in 
our economy health is a commod- 
ity.*° In the United States, long-term 
care and other health-related ser- 
vices are bought and sold on the 
open marketplace. A consumer is 
not going to offer to pay more money 
for something that could be received 
for less money. More specifically, a 
person is not going to use all of his 
or her savings to pay for the cost of 
long-term care at a nursing facility 
when the same service is available 
through government subsidy. “To 
suggest that purchasers of health 
care services should pay more than 
the minimum net cost to secure 
those services, merely because they 
have the resources to do so, is as 
absurd as criticizing wealthy per- 
sons for shopping at the discount 
store... .”*’ However, Miller criticizes 
the approach of treating health as 
a commodity and argues that in do- 
ing so, Takacs and McGuffey side- 
step common objections to Medicaid 
planning.* 

e Is Medicaid Intended to be Ex- 
clusively for the Poor? 

Another interesting argument is 
that Medicaid planning is moral 
because the policies of the United 
States cause people to engage in it. 


Barnes and Phil go even further and 
argue that the reason the rules to 
qualify for Medicaid are so complex 
is because Congress did not intend 
for Medicaid to apply only to people 
who are poor.*’ Barnes and Phil cite 
the Supreme Court case of Wiscon- 
sin Department of Health and Fam- 
ily Services v. Blumer, 534 U.S. 473 
(2002), as recognizing that Medic- 
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aid is not a welfare benefit but an 
entitlement for a prudent middle 
class.*’“[T]he Court recognize[d] the 
fact that many elders who plan and 
apply for Medicaid are not destitute 
... [and] acknowledged that people 
who are not poor are the intended 
beneficiaries.”* 

Obviously, the counter to this ar- 
gument is that Medicaid was de- 
signed for the poor and is still in- 
tended to be a benefit program 
exclusively for the poor. Medicaid 
planning takes resources away from 
the intended recipients and, thus, is 
against public policy.** When people 
who are not poor engage in Medic- 
aid planning, they are stealing from 
other people who are truly entitled 
to benefits. Thus, those who can pay 
privately for long-term care have a 
civic duty to do so.** In addition, re- 
peated acts by Congress toughening 
the qualification requirements for 
Medicaid demonstrate that Medic- 
aid is still intended to be an assis- 
tance program exclusively for the 
poor. Examples of these acts include 
the initial development of ineligibil- 
ity periods, restriction on the use of 
certain types of trusts, lengthened 
penalty periods, and mandatory es- 
tate recovery rules.‘ Also, in 1996 
Congress made transferring assets 
in order to qualify for Medicaid a 
crime.* In 1997, the law was 


An argument against 
the morality of 
Medicaid planning is 
that it discourages 
people from 
purchasing long-term 
care insurance or 
saving for their own 
long-term care costs. 


changed to make advising persons to 
transfer assets a crime.*° However, on 
March 11, 1998, then-Attorney Gen- 
eral Janet Reno announced that the 
Justice Department would not enforce 
the statute, and on April 7, 1998, the 
United States was enjoined from en- 
forcing the provision.*’ 


Long-term Care Insurance 
Another argument against the 
morality of Medicaid planning is 
that it discourages people from pur- 
chasing long-term care insurance or 
saving to pay their own long-term 
care costs.** However, some would 


Since we downsized the board of directors, profits are up 300 percent. 
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counter that the costs of long-term 
care insurance are often prohibitive, 
and only wealthier people would be 
able to afford it.*? Moreover, many 
people do not like to think about the 
consequences of getting old and sim- 
ply would not purchase long-term 
care insurance as a precaution. Sav- 
ing for long-term care costs presents 
a similar problem. The cost of nurs- 
ing facility care is extraordinary and 
savings can quickly become de- 
pleted. 

John A. Miller advocates a middle 
path between the present law and 
universal health care. He would con- 
tinue means testing eligibility for 
long-term health care subsidization 
but the period would be limited to 
two years.” After the period has ex- 
pired, all elderly persons in need of 
long-term health care would be eli- 
gible for assistance without regard 
to their means.*! The theory is that 
most persons would pay for the costs 
of long-term care for a limited pe- 
riod, and more people would be 
likely to purchase long-term care in- 
surance.” The cost to the govern- 
ment would be modest because most 
nursing home stays do not last much 
more than two years and there 
would be weakened incentives for 
voluntary impoverishment.** How- 
ever, as medical procedures and 
medicines continue to improve, and 
as life spans continue to increase, it 
is not clear how well this method 
would work as it is likely that the 
length of nursing home stays will 
increase as will the associated costs. 
Moreover, it is not clear to what ex- 
tent people would opt to pay the 
costs of long-term care for a certain 
period. 

In many countries, long-term 
health care is a universal right. For 
instance, Austria, Canada, Den- 
mark, France, Germany, Israel, Ja- 
pan, the United Kingdom, and New 
Zealand provide medical home care 
(home nursing care) as a universal 
right and with no cost sharing.* 
Australia, Sweden, and New 
Zealand provide universal home 
nursing care but with income-re- 
lated or nominal co-payments. 
Unlike in the United States, Austra- 
lia, Austria, Denmark, Germany, 
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Japan, the Netherlands, New 
Zealand, Scotland, and Sweden also 
provide nonmedical home care (per- 
sonal care/home help) universally 
with either no or low cost sharing.*® 
Likewise, institutional care is uni- 
versal in Australia, Austria, Den- 
mark, Germany, Japan, the Nether- 
lands, and Sweden, and the cost 
sharing is either 1) a small percent- 
age of the actual costs of the care, 
2) a small percentage of the cost of 
insurance, or 3) income-related.*’ 


Conclusion 

The United States is currently the 
wealthiest country in the world. 
However, in the United States non- 
medical home care and long-term 
institutional care are provided free 
of charge or at a low cost only to 
those who are deemed needy. Mean- 
while, the majority of the so-called 
developed countries around the 
world provide these health care ser- 
vices universally as a matter of 
right. Whether Medicaid planning is 
ethical or moral should not even be 
an issue in this country because 
there should not be a need to engage 
in it. Rather, the United States 
should comport with the health care 
standards in the rest of the devel- 
oped world, and Medicare should 
provide long-term health care as a 
right to all, regardless of need. So 
long as Medicare fails to provide 
long-term health care as a matter 
of right, one can make a good faith 
argument that Medicaid planning is 
justified under the current scheme 
as the next best alternative. O 
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Young Lawyers Division 


Increasing the Number of Lawyer-Legislators 
Begins with an Understanding of Campaign 
Finance Regulation 


[Picture your favorite comedian at 
the local improv.] 

[Spotlight to center in 5,4,3,2,1. 
Spotlight on.] 

Have you heard the one about 
the politician and the cow? 

A politician was campaigning in a 
rural area. 

Outside a ramshackle house, he saw 
a young man milking a cow. He ap- 
proached the man, ready to make his 
pitch for a vote. 

Just as he was getting started, an 
old man called from inside the house. 
“Luke, get in the house. And who is that 
guy you're talking to?” 

“Says he’s a politician, Pop,” Luke 
said. 

“In that case, you’d better bring the 
cow inside with you.” ! 


How about the one about the 
lawyer? 

Q: What do you call a lawyer gone bad? 

A: Your honor. 


Q: What do you call a judge gone bad? 
A: Senator? 


[Fade to black. Spotlight off. House- 
lights up.] 


ver the years, the idea of 

being a politician or deal- 

ing with one has, for 

some, become an un- 
pleasant concept in American popu- 
lar culture. These attempts at hu- 
mor typify an unsettling view of 
some politicians and lawyers. It can 
make a lawyer say, “Why bother?” 
or “T’'ll leave the legislative stuff to 
the Bar.” Despite the premise be- 
hind these sentiments, a return of 
the lawyer-legislator is vital to the 
political process. Legislatures are 
weighing some of the most far- 
reaching, ideologically driven policy 
choices affecting modern govern- 


by Cleveland Ferguson III 


Considering the 
numbers in creating 
the documents that 
have served as this 
nation’s framework, 

when lawyers get 
together 

to do something 

constructive, great 
things can happen. 


ment - from budget shortfalls and 
immigration policy to health care 
and education crises to widening 
trade gaps and homeland security 
concerns.’ 

While neither the quality of law- 
yering nor the process of making 
law is monolithic, among the aims 
of virtually every law school is to 
train its students to develop inde- 
pendent (and ethical) professional 
judgment through some process 
consisting of legal writing, common 
law synthesis, statutory interpreta- 
tion, policy analysis, and clinical 
skills-training through rigorous 
conditions.‘ All of these skills serve 
clients, courts, and reduce overall 
transaction costs to society. Com- 
mon law synthesis, for example, not 
only leads to an understanding of 
the law on behalf of the paying cli- 


66 THE FLORIDA BAR JOURNAL/OCTOBER 2005 


ent, but also, as an officer of the 
court, will aid the lawyer in assist- 
ing the understanding of judges in 
how the law should be applied. 
Statutory interpretation will aid 
the attorney in drafting agreements 
in a manner that will result in 
fewer negotiations ending in unnec- 
essary litigation as opposed to con- 
summated deals, because the 
drafter will be in a position to un- 
derstand what the law is and how 
the prescriptions, proscriptions, and 
prohibitions contained in legisla- 
tive language affect business rela- 
tionships. 

The understanding of policy as 
reflected through regulation, execu- 
tive order, or other official declara- 
tion empowers the advocate to more 
accurately predict how the practi- 
cal effects of choices made in gov- 
ernment affect the constituents 
they represent before they occur. 
Daily application of this skill-set is 
in part what persuades many to be- 
lieve the juris doctor is the most di- 
versified of all post-secondary de- 
grees.° While that proposition may 
be debatable, the process of study 
in law suggests the lawyer-legisla- 
tor is uniquely qualified to digest 
the many perspectives behind com- 
peting positions, articulate both the 
main and counter arguments, and 
persuade others to enact legislation 
for the benefit of society with effec- 
tive, achievable harmony than any 
other profession.® That said, the 
number of lawyer-legislators is in 
decline and at a time where rely- 
ing on the Bar and its committees 
and sections may have only limited 
effect on legislative advocacy.’ 
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Decline in Lawyer- Legislators 

In the 1970s, lawyers comprised 
approximately 25 percent of all state 
legislatures in the United States.* 
Today, the number has been reduced 
to about 15 percent.® Individually, 
some state legislatures have seen 
even starker declines. For example, 
more than half the lawyer-legisla- 
tors in Indiana’s General Assembly 
left or resigned by 2002."° By the 
same time the Arkansas Legislature 
was down to 14 percent; Wisconsin 
and Maryland legislators were at 11 
percent; and Idaho had been re- 
duced to seven percent."! According 
to the National Conference of State 
Legislatures (NCSL), these num- 
bers are still declining. 

It can be fairly stated that law- 
yers were the primary social archi- 
tects of this nation.’ Of the 55 del- 
egates who attended the U. S. 
Constitutional Convention, a.k.a., 
“the Founding Fathers,” 35 were 
lawyers or had legal training.” 
These politicians generally enjoy an 
esteemed place in American history 
both as icons in their respective 
states as well as for establishing the 
framework for this country.'* With 
more than 100 million voters turn- 
ing out for the 2004 election cycle, 
the public appears to be reenergized 
in participating in the election pro- 
cess in greater numbers than the 
recent past. As more people vote, 
lawyers should continue to give 
them more choices by becoming can- 
didates. 


Some Reasons for the Decline 

Today, about one in five members 
of the Florida Legislature make his 
or her living as lawyers or has 
graduated from law school.'* Other 
lawyers have offered any number of 
reasons why they do not run for elec- 
tive office: “You can’t make any money 
in elective office.”"* “Campaign finance 
rules keep changing.””’ “Dealing with 
the press is too much of a burden.””® 
“Negative campaign advertisements 
don’t make the process worth it.”!? “It 
takes too much money to run for of- 
fice.” “The public does not care one 
way or the other.”” 

While these may reflect key con- 
cerns for deciding whether to run, 


once the commitment is made, the 
prospective lawyer-legislator should 
learn the rules for doing so. 

Some commentators suggest hir- 
ing an attorney and an accountant 
as the candidate’s first act, as cam- 
paign finance violations are among 
the most unnecessary mistakes a 
campaign makes.” It is also helpful 
to understand the policies 
undergirding these rules so the sys- 
tem of campaign finance reform be- 
comes less innocuous and more fa- 
miliar in terms of organizing a 
campaign in a manner that does not 
neglect the potential supporter in 
the process. Therefore, the scope of 
this article will focus on the objec- 
tion of money used in the election 
process, the basic rationale of cam- 
paign finance rules, the public dis- 
closure requirements, some practi- 
cal tips to deal with the rules, and 
end with an exhortation to lawyers 
to run in greater numbers for politi- 
cal office. 


Campaign Finance and 
the Influence of Money 
Whether one decides to be a can- 
didate on federal or state (and in 
some cases municipal) level, it does 
take a significant amount of money 
to run for office.” For this reason, 
some have described money as the 
“mother’s milk of U. S. politics.” 
Others have suggested that money 
is speech in an election and, there- 
fore, cannot be regulated. Left un- 
regulated, however, can lead to 
money being used improperly in and 
for campaigns. Such abuses have led 
to any number of campaign finance 
exploitation. Election scandals from 
Boss Tweed’s Tammany Hall to 
Watergate,” fuel sound bites such as 
the famous statement attributed to 
Mark Twain, “I think I can say, and 
say with pride, that we have legis- 
latures that bring higher prices 
than any in the world.””° Those sen- 
timents also served to increase cam- 
paign finance regulation. 
Proponents of more stringent 
regulation of the electoral process 
believe that money left unregulated 
so desensitizes the average citizen 
to the electoral process that our 
country would literally cease to be 


a democracy and become something 
of an oligarchy in which only the 
privileged (or wealthy) few have ac- 
cess to legislators and influence on 
laws.’ While there has been no simi- 
lar specific empirical studies in 
Florida, notably, in 1964, 29 percent 
of Americans believed that the fed- 
eral government “was pretty much 
run by a few big interests looking 
out for themselves” and not “for the 
benefit of all people.”** By 1994, that 
number had increased to 76 per- 
cent.”? In 1996, Americans ranked 
the “power of special interest in poli- 
tics” second only to international 
terrorists when asked to identify 
“major threats” to the future of this 
country,*’ and in 1998, 75 percent of 
the respondents believed that “Con- 
gress is largely owned by the spe- 
cial interest groups and that our 
present system of government is 
democratic in name only.”*! 

These sentiments are counter to 
what the founders intended for 
United States democracy. While the 
founders did not want direct democ- 
racy to play a role in American gov- 
ernment, they still desired a consid- 
erable amount of citizen input. 
Lawyers interact with average citi- 
zens every day, having to take into 
account their wishes when formu- 
lating transactional documents or 
litigation strategy. Lawyers also 
have responsibility under the Rules 
Regulating The Florida Bar to act 
with the highest integrity, profes- 
sionalism, and without undisclosed 
conflicts. The statistics seem to sug- 
gest that so long as the elected offi- 
cial remains responsive to the needs 
of the constituents, while avoiding 
conflicts of interest, the negative 
sentiments regarding politicians 
will be minimized. Federal and state 
campaign regulatory schemes are 
designed to assist the candidate 
(and the elected official) in doing so. 


Federal Response 

The enactment of the amend- 
ments to the Federal Election Cam- 
paign Act of 1971 (FECA) in re- 
sponse to Watergate and the 
Bipartisan Campaign Reform Act of 
2002 (BCRA) in response to the per- 
ceived and documented abuses in 
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elections that followed have been 
designed to respond to public disen- 
chantment with electoral politics. 
Both laws were challenged through 
to the U. S. Supreme Court. Both 
were substantially upheld. Through 
FECA, Congress was permitted to 
impose contribution limits and re- 
quire disclosure of contributions and 
candidate expenditures.* Through 
BRCA, Congress was permitted, in 
addition to eliminating coordination 
between state and federal parties 
and federal candidates, to ban the 
use of soft money as well as regu- 
late the timing of certain political 
advertising in federal campaigns.™ 


State Response 

On the state level, Florida has had 
its high profile share of real or per- 
ceived campaign finance scandals 
on the advertising, disclosure, and 
expenditure fronts well before the 
2000 election. With more than 
70,000 push-poll calls made during 
the 1994 gubernatorial campaign® 
and the alleged transfer of $780,000 
from a state party to a national cam- 
paign committee, which soon followed 
more than $720,000 of last-minute 
independent expenditures back into 
Florida legislative races in 1996* on 
voters minds, the Florida Legislature 
had the basis for promoting an over- 
haul to Florida’s campaign finance 
system and enacted the Election Re- 
form Act of 1997.* 

The scandals of 2000 led to 
changes in federal procedures in the 
actual voting process with the Help 
America Vote Act of 2002 (HAVA).** 
In 2005, the Florida Legislature 
passed its own laws affecting the 
manner in which elections are con- 
ducted. Many of the reforms prior 
to 2005 were also amended, making 
this year’s reforms something every 
potential lawyer-legislative candi- 
date should be aware.* One in par- 
ticular is the permanent move to the 
single primary system before the 
general election. 


Permanent Change to Florida 
Elections: Win Primary = Win 
Party Nomination 

Elections for statewide office con- 
tinued with the one primary election 


Florida has had its 
high profile share of 
real or perceived 
campaign finance 
scandals on the 
advertising, 
disclosure, and 
expenditure fronts 
well before 2000. 


in 2004.” That is, the top vote-get- 
ter won the nomination of the re- 
spective party. One of the rationales 
for doing away with the second pri- 
mary was that it is too costly given 
the substantially smaller voter 
turnout.*! More than two-thirds of 
the states have one primary.** While 
there were still advocates for the 
second primary,*’ the legislature 
eliminated it with House Bill 1673, 
effective January 1, 2006. 

Once the candidate wins the party 
nomination, there are three basic 
areas or tips with which every 
Florida lawyer-legislator candidate 
(and elected official) should be fa- 
miliar: File campaign reports on 
time, adhere to the disclosure guide- 
lines on advertising, and include in- 
kind contributions on expenditure 
reports. Candidates and elected of- 
ficials have provided a number of 
examples of what it will cost future 
candidates who run afoul of the law. 

A candidate should take advan- 
tage of filing campaign reports elec- 
tronically.** The Division of Elec- 
tions provides a step-by-step process 
for electronic filings, including a dis- 
kette of itemized information.* Ac- 
cording to the 2003 division report, 
candidates whose campaign trea- 
surers filed late reports paid more 
than $80,000 to Florida’s general 
revenue fund in fines.*’ This does not 
include those who were further pros- 
ecuted by the Florida Elections 
Commission. Candidates have indi- 
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vidually been fined $50, $500, 
$1,500,** 15,000,*° and $311,000.*° 
While the candidate and the cam- 
paign treasurer share this respon- 
sibility in terms of signing off on the 
forms, the candidate does not have 
to go as far as “auditing” the cam- 
paign treasurer report but “should 
conduct a facial review of the report 
to make sure that there are no er- 
rors or omissions based on the 
candidate’s own knowledge of the 
campaign and its financial affairs.”*! 
In either case, this deadline is not 
to be missed. 

There have been several claims 
filed under FS. §104.271(2) alleging 
false and misleading advertise- 
ments. All but two complaints were 
successfully defended under the 
theory that the candidates did not 
know what the hired media machine 
was doing in terms of printing, air- 
ing, or otherwise distributing these 
advertisements.’ Beginning in 
1997, the Florida Legislature re- 
quired identification of the sponsor 
of telephone solicitations due to 
public outcry of the 1994 “scare 
calls.” As of July 1, 2004, political 
advertisements paid for by candi- 
dates for Florida elected office must 
contain language stating that the 
candidate approved the advertise- 
ment. Any political advertisement 
other than an advertisement paid 
for by the candidate remains under 
the former disclaimer language.» 
However, the advertisements must 
contain all of the contact informa- 
tion of those producing or sponsor- 
ing the advertisement, and if the 
advertisement is for a candidate, it 
must state that the advertisement 
has the approval! of the candidate. 

In 1977, the Florida Legislature 
overhauled the state’s election laws 
and included a provision for the 
valuation of in-kind contributions.” 
The increased use of technology in 
campaigns will have an effect on 
what is an in-kind contribution. For 
example, using office space and 
making copies on one’s “all in one” 
machine, sending e-mail campaign 
messages on a business computer 
could all qualify as in-kind contri- 
butions. Therefore, such expendi- 
tures should be included in cam- 


) 


paign finance reports. Even if the 
campaign information is in an edi- 
torial and distributed without cost, 
if as a candidate one intends to use 
that information, it would be better 
to properly identify it on campaign 
finance reports in a timely manner.*® 
These few basic tips®® are minimal 
foundational concerns to which the 
potential lawyer-legislator should 
be personally familiar in light of the 
changes and applications of the law. 


Conclusion 

When Shakespeare penned Dick 
the Butcher’s line from Henry VI, 
“The first thing we do, let’s kill all 
the lawyers,” he set off a firestorm 
of interpretation of what he meant. 
Was it to “restore sanity to commer- 
cial life”® or to “remove the guard- 
ians of independent thinking” in fa- 
vor of “chaos and tyranny.”*! Perhaps 
it was “a recognition of the role that 
lawyers play in the maintenance of 
civilized society” to “help ensure 
that republican democracy does not 
denigrate into mob rule.” 

While there are far fewer lawyers 
making up the ranks of our state 
legislature today, one can hope that 
there are many who are not turned 
off by the prospect of being a leader 
in the political and policy arenas. 
Advocates at the highest levels con- 
tinue to encourage lawyers to be- 
come candidates for office. After 
all, considering the numbers in cre- 
ating the documents that have 
served as a framework for this na- 
tion, when lawyers get together to 
do something constructive great 
things can happen. O 
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Labor and Employment Law 


Florida’s New Minimum Wage Provision: 
An Overview of the Amendment 
to the Florida Constitution 


n November 2, 2004, 

Floridians voted to 

amend the Florida 

Constitution by adding 
a minimum wage provision, and on 
May 2, 2005, the Minimum Wage 
Amendment went into effect. The 
Florida Minimum Wage Amend- 
ment, codified as Art. X, §24 of the 
Florida Constitution, increased the 
minimum wage $1 above the fed- 
eral minimum wage rate to $6.15 
per hour. This article describes the 
principle provisions of the amend- 
ment, proposed implementing leg- 
islation, and some proposed an- 
swers to the questions raised by the 
amendment. 


Provisions of the Amendment 

© Policy Statement 

The Minimum Wage Amendment 
opens with a declaration of Florida 
public policy regarding payment of 
the minimum wage. The amend- 
ment states that all working Flo- 
ridians are entitled to be paid a 
minimum wage sufficient to provide 
a decent and healthy life, that pro- 
tects employers from unfair, low 
wage competition; and does not 
force working Floridians to rely on 
taxpayer-funded public services.' 

¢ The Minimum Wage 

The key language of the amend- 
ment implementing the minimum 
wage provides: 
Employers shall pay employees wages 
no less than the Minimum Wage for all 
hours worked in Florida. Six months 
after enactment, the Minimum Wage 
shall be established at an hourly rate 
of $6.15. On September 30th of that 


year and on each following September 
30th, the state Agency for Workforce 


by Robin Greiwe Midulla 


Creating standards 
different than those 
of the FLSA will result 
in more confusion 
and litigation. 
Therefore, enacting 
implementing 
legislation is 
not essential. 


Innovation shall calculate an adjusted 
Minimum Wage rate by increasing the 
current Minimum Wage rate by the rate 
of inflation during the twelve months 
prior to each September 1st using the 
consumer price index for urban wage 
earners and clerical workers, CPI-W, or 
a successor index as calculated by the 
United States Department of Labor. 
Each adjusted Minimum Wage rate cal- 
culated shall be published and take ef- 
fect on the following January 1st. For 
tipped Employees meeting eligibility 
requirements for the tip credit under 
the FLSA,’ Employers may credit to- 
wards satisfaction of the Minimum 
Wage tips up to the amount of the al- 
lowable FLSA tip credit in 2003.° 


In essence, the amendment sim- 
ply adds a dollar per hour to the 
current federal minimum wage and 
provides for annual adjustments of 
the wage. This language leaves 
open the question, however, as to 
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whether the state wage is appli- 
cable to all FLSA employers. 

e Enforcement 

Persons alleging a violation of the 
Florida Minimum Wage Amend- 
ment may bring a civil action 
against “an Employer or person vio- 
lating thle] amendment” in any 
court of competent jurisdiction. 
Thus, an action may lie, not only 
against the employing business, but 
also potentially against supervisors 
responsible for employees not paid 
a minimum wage. The available re- 
lief mirrors that available under the 
FLSA: A prevailing employee is en- 
titled to recover the full amount of 
back wages unlawfully withheld, 
plus the same amount as liquidated 
damages, and reasonable attorneys’ 
fees and costs.° In addition, when 
appropriate, the employee may re- 
ceive equitable relief such as rein- 
statement or injunctive relief. The 
amendment also provides for a fine 
of $1,000 per violation payable to 
the state for willful violations. The 
state attorney general or other of- 
ficial designated by the state legis- 
lature may also bring a civil action 
to enforce it.° The amendment pro- 
vides that a multi-plaintiff enforce- 
ment action may be brought by 
class action pursuant to Rule 1.220 
of the Florida Rules of Civil Proce- 
dure.’ 

Under the FLSA, individuals 
have only two years in the case of 
nonwillful violations, or three years 
in the case of willful violations, to 
seek payment of minimum wages 
owed to them and to secure relief 
from retaliation.*The FLSA statute 
of limitations has been interpreted 


ig 
2 


as a rolling two- or three-year pe- 
riod prior to the filing of suit. One 
of the most far-reaching effects of 
the Florida Minimum Wage Amend- 
ment is to extend the statute of limi- 
tations to four years in the cases of 
nonwillful violations and five years 
in the case of willful violations.° 
Under the amendment, an employee 
could recover up to five years of back 
pay. 

© Retaliation Prohibited 

The Florida Minimum Wage 
Amendment, like the FLSA, prohib- 
its employers from discriminating in 
any manner, or taking adverse ac- 
tion against any person, in retalia- 
tion for exercising rights protected 
under the amendment. The amend- 
ment also specifically states that the 
protection against retaliation lies 
not only against employers, but also 
“against any other party.”"° The right 
to be free from retaliation expressly 
covers actions including, but not 
limited to, filing a complaint, in- 
forming any person about any 
party’s alleged noncompliance with 
the amendment, and informing and 
assisting any person in asserting his 
or her potential rights under the 
amendment.'! Thus, employers, po- 
tential employers, and others may 
not refuse to hire an individual or 
otherwise retaliate against an indi- 
vidual as a result of action taken in 
enforcing the rights protected by the 
amendment for the individual or 
others. 

e Additional Legislation, Imple- 
mentation, and Construction 

The Florida Minimum Wage 
Amendment gives the state legisla- 
ture the authority to raise the ap- 
plicable minimum wage rate, to ex- 
tend coverage of the minimum wage 
to employers or to employees not 
covered by the amendment, to re- 
duce the tip credit, and to establish 
additional remedies or fines for vio- 
lations of the amendment. Notwith- 
standing the fact that the Florida 
Minimum Wage Amendment was 
self-effectuating, it also gives the 
legislature, by statute, or the Agency 
for Workforce Innovation, by regu- 
lation, the authority to adopt any 
measures appropriate to implement 
the amendment. 


The amendment specifically pro- 
vides that it is not to be construed 
to preempt or otherwise limit the 
authority of the legislature or other 
public body to adopt or enforce any 
other law, regulation, requirement, 
policy, or standard that provides for 
payment of higher or supplemental 
wages or benefits or extends such 
protections to employers or employ- 
ees not covered by the amendment.” 

One of the most significant provi- 
sions states that in construing the 
amendment, “case law, administra- 
tive interpretations, and other guid- 
ing standards developed under the 
federal FLSA” are to “guide the con- 
struction of this amendment and 
any implementing statutes or regu- 
lations.”'* 

e Severability 

To help protect against constitu- 
tional attack or attack under federal 
statutes, the Florida Minimum 
Wage Amendment contains a sever- 
ability clause. The severability 
clause provides that where any pro- 
vision of the amendment, or its ap- 
plication to any person or circum- 
stance, is held to be unconstitutional, 
that determination narrowly applies 
only to the particular part of the 
amendment or persons or circum- 
stances, and does not otherwise af- 
fect the remaining provisions of the 
amendment." 


Proposed Implementing 
Legislation 

The text of the Florida Minimum 
Wage Amendment raises a number 
of questions regarding its applica- 
tion. These include, for example, 
whether all employees, regardless of 
the exempt status under the FLSA, 
must be paid the minimum wage for 
all hours worked; whether punitive 
damages may be awarded in wage 
and retaliation actions; whether a 
prevailing plaintiff can receive eco- 
nomic awards not specifically pro- 
vided for in the amendment; 
whether the good faith defense is 
available to employers to eliminate 
liquidated damages; and when the 
statute of limitations begins to run. 
During the last legislative session, 
virtually indistinguishable bills, 
H.B. 1709 and S.B. 2638, were pro- 


posed as implementing legislation. 
However, time ran out for the pro- 
posed legislation and both pieces of 
legislation died without passage. 
The failed House and Senate bills 
would have filled in a number of 
gaps and would have answered 
some of the important questions 
raised by the amendment. 

The failed legislation provided 
that only those who were entitled 
to receive a minimum wage under 
the FLSA and its implementing 
regulations would be eligible to re- 
ceive the Florida minimum wage. 
The bills specifically incorporated 
§§213 and 214 of the FLSA, as 
implemented by the applicable 
regulations and as interpreted by 
the Secretary of Labor, into the act.' 
Without such additional implement- 
ing language, the amendment could 
be read to require that all employ- 
ees, regardless of the white collar 
exemptions they meet under the 
FLSA or the manner in which they 
are compensated, must be paid at 
least a minimum wage of $6.15 per 
hour for all hours worked."® 

Both bills added that enforcement 
actions were subject to offers of judg- 
ment as provided by F.S. §768.79 
(2004), and that punitive and other 
damages not expressly authorized 
by the bills could not be awarded to 
a prevailing plaintiff.” 

Both the House and Senate ver- 
sions of the failed implementing leg- 
islation also extended the affirma- 
tive defense of “good faith” to 
employers who could prove by the 
preponderance of the evidence that 
they had not paid minimum wages, 
in fact owed, in good faith. Accord- 
ing to the failed legislation, a find- 
ing of good faith would have given a 
court the discretion to deny or limit 
liquidated damages." The proposed 
legislation also provided the specific 
point at which the statute of limita- 
tions begins to run.’ Like the FLSA, 
the legislation established the stat- 
ute of limitations as commencing on 
the date of the alleged violation.” 
The failed legislation also provided 
that the CPI used for annual adjust- 
ments to the minimum wage was 
not to be seasonally adjusted.”! 

Another important provision of 
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the failed legislation would have re- 
quired aggrieved individuals to give 
employers 15 days written notice of 
the alleged violation of the amend- 
ment and their intent to file a law- 
suit. The notice would also have re- 
quired the individual to assert the 
minimum wage to which the indi- 
vidual claims he or she was entitled, 
with the approximate work dates 
and hours, and the alleged amount 
of the minimum wage owed through 
the date of the notice. During the 
notice period, the statute of limita- 
tions period was tolled. However, no 
such notice was required when an 
aggrieved individual complained 
only of retaliation.” 

Despite these bills not being en- 
acted, the major sources of answers 
to the questions raised by the 
amendment are identified in the 
amendment itself. The amendment 
states: “It is intended that case law, 
administrative interpretations, and 
other guiding standards developed 
under the federal FLSA shall guide 
the construction of this amendment 
and any implementing statutes or 
regulations.”” 

Assuming that the case law, ad- 
ministrative interpretations, and 
other standards developed under 
the federal FLSA are to guide the 
construction of the Florida Mini- 
mum Wage Amendment even in 
situations in which its language 
may differ from that of the FLSA, 
implementing legislation is largely 
unnecessary. If the FLSA were ap- 
plied, the answers to the issues 
raised above would be as follows: 

1) Sections 213 and 214 of the 
FLSA would apply to shield employ- 
ers from liability from the minimum 
wage where there are wage and 
hour minimum wage exemptions 
and other special provisions cover- 
ing the employees under the FLSA.* 

2) The 11th Circuit has already 
stated that punitive damages are 
not available to FLSA plaintiffs in 
wage or retaliation cases.”° 

3) Damages not specified in the 
amendment would be available only 
to the extent allowed under the 
FLSA. Under the FLSA, compensa- 
tory damages are not available in 
wage cases.*° However, whether 


compensatory damages are avail- 
able in retaliation cases in the 11th 
Circuit is still an open question.”’ 

4) Under the FLSA, the good faith 
defense is available to employers in 
wage cases. If an employer proves 
that it acted in good faith and rea- 
sonably, the court can eliminate or 
decrease the amount of back pay 
and liquidated damages in limited 
situations in wage cases, or, more 
commonly, decrease or eliminate liq- 
uidated damages altogether.”* Rely- 
ing on oral advice from the Depart- 
ment of Labor, Wage and Hour 
Division is not a basis for a finding 
of good faith.” 

5) The statute of limitation begins 
to run when the cause of action ac- 
crues.*° 


Conclusion 

Most of the answers sought in en- 
forcing the Florida Minimum Wage 
Amendment can be found in the 
amendment itself, or by applying 
case law, regulations, and other ad- 
ministrative standards or interpre- 
tations developed under the FLSA. 
Creating standards different than 
those of the FLSA will result in 
more confusion and litigation. 
Therefore, enacting implementing 
legislation is not essential. However, 
employers would welcome a 15-day 
pre-suit notice requirement for wage 
suits, thereby giving employers the 
opportunity to resolve any mini- 
mum wage error without the ex- 
pense of litigation. We will have to 
wait, however, until the next session 
of the legislature to see what, if any, 
implementing statute will be en- 
acted. O 
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Rethinking the Application of 
Contingency Risk Multipliers in Fee Awards 
Should Florida Courts Recede from OQuanstrom? 


by Aaron Leviten, Michael Olexa, and Robert Sheesley 


n two recent opinions, 
Florida’s Fifth District Court 
of Appeal affirmed trial court 
orders that increased 
attorney’s fees from the lodestar by 
applying a contingency risk multi- 
plier. In Bluegrass Art Cast, Inc., et 
al., v. Consolidated Erection Ser- 
vices, Inc., 864 So. 2d 1215 (Fla. 5th 
DCA 2004), and Holiday v. Nation- 
wide Mutual Fire Insurance, 864 So. 
2d 1215 (Fla. 5th DCA 2004), the 
Fifth District Court of Appeal held 
that a contingency fee multiplier 
applied despite the recent Florida 
Supreme Court ruling in Sarkis v. 
Allstate Insurance Co., 863 So. 2d 
210 (Fla. 2003). In Allstate v. Sarkis, 
the court held that a contingency 
risk multiplier should not be used 
to compute attorneys’ fees in an of- 
fer of judgment case. The Fifth Dis- 
trict Court of Appeal in its Blue- 
grass Arts and Holiday decisions 
certified the following issue to the 
Florida Supreme Court for consid- 
eration: 
In Light of the Supreme Court’s Deci- 
sion in Sarkis, May a Multiplier be Ap- 
plied to Enhance an Award of Attorney’s 
Fees Granted Under a Fee-shifting Stat- 


ute Such as Section 627.428 Florida 
Statutes (2002).! 


With the question certified to the 
Florida Supreme Court, the court 
as well as the lower courts must re- 
examine the future of the contin- 
gency risk multiplier in all cireum- 
stances in Florida litigation. 
Florida’s foundational case on the 
risk multiplier, Standard Guaranty 
Insurance Co. v. Quanstrom, 555 So. 
2d 828 (Fla. 1990), was premised 
upon the U.S. Supreme Court’s de- 


Clearly as the 
federal courts have 
receded from the 
award of the 
contingency fee 
multiplier, so too 
should the Florida 
courts bid 
farewell to it. 


cisions in Blanchard v. Bergeron, 
489 U.S. 87, 109 S. Ct. 939 (1988), 
and Delaware Valley Citizen’s Coun- 
cil for Clean Air, 483 U.S. 711 (1987). 
Now that the high court has re- 
treated from these cases in City of 
Burlington v. Dague, 505 U.S. 557 
(1992), the authority by which the 
Florida courts adopted the contin- 
gency risk multiplier now appears 
to have dissipated as well. In Dague, 
the Supreme Court held “that fee 
shifting statutes generally do not 
permit enhancement of a fee award 
beyond the lodestar amount to re- 
flect” the contingency agreement 
between a party and his or her at- 
torney.” The appellate court noted 
that FS. §627.428, like the statute 
that Sarkis upheld, did not allow a 
multiplier and lacked express au- 
thorization for the use of the en- 
hancement. Pursuant to that analy- 


sis, the question certified by the 
Fifth District Court of Appeal begs 
the question: Should the Florida 
Supreme Court take the immense 
step of receding from over a decade 
of precedent formed under 
Quanstrom in the face of this “tidal 
shift” away from a multiplier? A 
careful review of the Dague case 
and other cases on the issue clearly 
suggest a resounding “Yes.” 


Quanstrom: Introduction of the 
Contingency Fee Multiplier 

In Quanstrom the Florida Su- 
preme Court classified three kinds 
of cases in which a contingency fee 
multiplier might be appropriate: 
{A]lthough we reaffirm our decision in 
Rowe, concerning the lodestar approach 
as the basic starting point, we find that 
the use of the contingency fee multiplier 
should be modified. For better under- 
standing, we find it appropriate to place 
attorney’s fees cases into the following 
three categories: (1) public policy en- 
forcement cases; (2) tort and contract 
claims; and (3) family law, eminent do- 
main, and estate and trust matters.* 


In category one cases, a multi- 
plier is rarely applicable as the tra- 
ditional lodestar approach is appro- 
priate and a multiplier should not 
normally be awarded. The use of a 
multiplier in public policy enforce- 
ment cases is severely restricted, 
and no enhancement for risk is ap- 
propriate unless the applicant can 
establish that, without an adjust- 
ment, the prevailing party would 
have faced substantial difficulties 
in finding counsel.* 

In the second category of cases, 
which includes most contract dis- 
putes and issues, including insur- 
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ance related cases, the multiplier 
may be applied. In the third cat- 
egory of cases, family law and emi- 
nent domain, the courts have been 
very restricted in the awarding of 
multipliers, except in exceptional 
circumstances. The third category 
involves family law, eminent do- 
main, and estate and trust proceed- 
ings, which have special factors that 
are relevant in setting the attorneys’ 
fees. In some instances, a contin- 
gency fee arrangement is ethically 
prohibited or cannot be reasonably 
justified because payment in some 
amount is assured. In this third cat- 
egory of cases, a contingency fee 
multiplier is not justified, although 
the basic lodestar method of com- 
puting a reasonable fee “may be an 
appropriate starting point.” 

The Florida Supreme Court laid 
out a number of factors in evaluat- 
ing the need for a multiplier includ- 
ing: 

1) whether the relevant market requires 
a contingency fee multiplier to obtain 
competent counsel; 

2) whether the attorney was able to miti- 
gate the risk of non-payment in any way; 
and 

3) whether any of the factors set forth 
in Rowe are applicable, especially the 
amount involved, the results obtained 


and the type of fee arrangement between 
attorney and client.® 


In the third category of cases, en- 
compassing family law, eminent do- 
main, and estates and trusts issues, 
Quanstrom held that, under ordi- 
nary circumstances, there was no 
justification for permitting a contin- 
gency fee multiplier in such cases. 

In addition to these factors, use 
of the contingency fee multiplier of- 
ten depends on the likelihood of a 
plaintiff’s success. If success was 
more likely at the outset, a court 
may apply a multiplier of 1.0 to 1.5. 
For cases in which the chance of 
success is even (50-50), a multiplier 
of 1.5 to 2.0 may be awarded. When 
the chance of success is unlikely at 
the outset, a 2.0 to 2.5 multiplier 
may be awarded.’ 


Dague and Federal 
Courts Recision 

Although Florida courts recognize 
the contingency fee multiplier in cer- 
tain categories of cases, it is impor- 


tant to note that the authority upon 
which the Florida courts rely origi- 
nated in federal courts. In 
Quanstrom, the Florida Supreme 
Court adopted the lodestar ap- 
proach as well as the application of 
the contingency fee multiplier from 
the method developed by the federal 
courts.® Since Quanstrom, however, 
federal courts have receded further 
from the application of a contin- 
gency fee multiplier when dealing 
with fee shifting statutes such as 
§627.428. 

Quanstrom relies on two contem- 

porary decisions of the U.S. Supreme 
Court: Blanchard v. Bergeron and 
Delaware Valley. The U.S. Supreme 
Court receded from Delaware Val- 
ley in City of Burlington v. Dague, 
which held “that fee-shifting stat- 
utes generally do not permit en- 
hancement of a fee award beyond 
the lodestar to reflect” the fact that 
a party’s attorneys were retained on 
a contingent fee basis.’ Examining 
the enhancement of the lodestar 
amount in a fee shifting statute; the 
Court recounted a previous discus- 
sion of the issue: 
{I]n Delaware Valley II, we reversed a 
judgment that had affirmed enhance- 
ment of a fee award to reflect the con- 
tingent risk of nonpayment. In the pro- 
cess, we addressed whether the typical 
federal fee-shifting statute (there, § 
304(d) of the Clean Air Act, 42 U.S.C. § 
7604(d)) permits an attorney’s fees 
award to be enhanced on account of con- 
tingency. In the principal opinion, Jus- 
tice White, joined on this point by three 
other Justices, determined that such 
enhancement is not permitted. 483 U.S., 
at 723-727, 107 S.Ct., at 3085-3088. Jus- 
tice O’Connor, in an opinion concurring 
in part and concurring in the judgment, 
concluded that no enhancement for con- 
tingency is appropriate “unless the ap- 
plicant can establish that without an 
adjustment for risk the prevailing party 
would have faced substantial difficulties 
in finding counsel in the local or other 
relevant market,” id., at 733, 107 S.Ct., 
at 3091 (internal quotations omitted), 
and that any enhancement “must be 
based on the difference in market treat- 
ment of contingent fee cases as a class, 
rather than on an assessment of the 
‘riskiness’ of any particular case,” id., at 
731, 107 S.Ct., at 3089-3090 (emphasis 
in original). Justice Blackmun’s dissent- 
ing opinion, joined by three other Jus- 
tices, concluded that enhancement for 
contingency is always statutorily re- 
quired. Id., at 737-742, 754, 107 S.Ct., 
at 3092-3096, 3101. We turn again to this 
same issue. 1° 
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Dague re-examined the need for 
an enhancement of the risk multi- 
plier under a fee shifting statute by 
reviewing §7002(e) of the Solid 
Waste Disposal Act (SWDA), 90 
Stat. 2826, as amended, 42 U.S.C. 
§6972(e), or §505(d) of the Federal 
Water Pollution Control Act (Clean 
Water Act (CWA)), 86 Stat. 889, as 
amended, 33 U.S.C. §1365(d). Writ- 
ing for the majority, Justice Scalia 
noted that the lodestar amount is 
presumed to be a “reasonable” fee 
without an enhancement, stating: 


The “lodestar” figure has, as its name 
suggests, become the guiding light of our 
fee-shifting jurisprudence. We have es- 
tablished a “strong presumption” that 
the lodestar represents the “reasonable” 
fee, Delaware Valley I, supra, 478 U.S., 
at 565, 106 S.Ct., at 3098, and have 
placed upon the fee applicant who seeks 
more than that the burden of showing 
that “such an adjustment is necessary 
to the determination of a reasonable fee.” 
Blum v. Stenson, 465 U.S. 886, 898, 104 
S.Ct. 1541, 1548, 79 L.Ed.2d 891 (1984) 
(emphasis added). ... 

[W]e note at the outset that an en- 
hancement for contingency would likely 
duplicate in substantial part factors al- 
ready subsumed in the lodestar. The risk 
of loss...[i]s the product of two factors: 
1) the legal and factual merits of the 
claim, and 2) the difficulty of establish- 
ing those merits. The second factor, how- 
ever, is ordinarily reflected in the lode- 
star—either in the higher number of 
hours expended to overcome the diffi- 
culty or in the higher hourly rate of the 
attorney skilled and experienced enough 
to do so. Blum, supra, at 898-899, 104 
S.Ct. at 1548-1549. Taking account of it 
again through the lodestar enhance- 
ment amounts to double counting. Dela- 
ware Valley II, 483 U.S. at 726-727, 107 
S.Ct. at 3087-3088 (plurality opinion)."! 


The Court adopted the reasoning 
in Delaware Valley II, 483 U.S. at 
715-727, and held that “enhance- 
ment for contingency is not permit- 
ted under the fee-shifting statutes 
at issue.” 

The Florida Supreme Court in 
Quanstrom did not mandate the ap- 
plication of the multiplier. Rather 
than simply determine the size of a 
multiplier, a court must decide 
whether application of a multiplier 
is appropriate and then determine 
the amount of the enhancement. 


Plaintiff’s Ability to Find 
Competent Counsel 
Florida courts recognized that, in 


x 


the context of insurance related 
cases, for example, at one time a 
need for the multiplier existed to 
“level the playing field” between the 
insurance carrier and the individual 
insured or plaintiff. The fact that the 
insurance carrier possessed greater 
resources and means to oppose the 
individual insured justified the need 
for an additional fee to encourage 
attorneys to take on risky insurance 
cases. This access to court argument 
was at the forefront of the reason- 
ing in Quanstrom because the diffi- 
culty of obtaining competent coun- 
sel was the dominant, if not 
controlling, factor in the court’s 
analysis.’ In U.S.B., the Florida 
Supreme Court found that: 


A primary rationale for the contingency 
risk multiplier is to provide access to 
competent counsel for those who could 
not otherwise afford it. In Rowe, we ob- 
served that the benefit of the contingent 
fee system is to provide a party with “in- 
creased access to the court system and 
the services of attorneys.” 472 So.2d at 
1151. We recognized in Rowe that the 
availability of attorney’s fees would have 
the effect of encouraging plaintiffs to 
bring meritorious claims that would not 
otherwise be economically feasible to 
bring on a noncontingent fee basis. Id. 
at 1149. These goals are consistent with 
the Florida Constitution. See art. I, § 21, 
Fla. Const. (providing that courts shall 
be open to every person for redress of 
any injury). 

Similarly, in his concurring opinion in 
Lane, Justice Grimes emphasized that 
“[t]he justification for a contingency fee 
multiplier is that without providing an 
added incentive for lawyers to obtain 
higher fees, clients with legitimate 
causes of action (or defenses) may not 
be able to obtain legal services.” The 
importance of this policy consideration 
is highlighted by the fact that the very 
first factor listed in Quanstrom for 
courts to consider in determining if a 
multiplier should be utilized in tort and 
contract cases is “whether the relevant 
market requires a contingency fee mul- 
tiplier to obtain competent counsel.” 
...[w]e find that the primary policy that 
favors the consideration of the multiplier 
is that it assists parties with legitimate 
causes of action or defenses in obtaining 
competent legal representation even if 
they are unable to pay an attorney on an 
hourly basis. In this way, the availabil- 
ity of the multiplier levels the playing 
field between parties with unequal abili- 
ties to secure legal representation. 


The Florida Supreme Court 
clearly indicated an intent to give 
the greatest weight in the multiplier 
determination to a plaintiff’s abil- 


Access to court 
argument was at the 
forefront of the 
reasoning in 
Quanstrom because 
the difficulty of 
obtaining competent 
counsel was the 
dominant, if not 
controlling, factor in 
the court’s analysis. 


ity to retain counsel. A plaintiff's 
ability to retain counsel today, how- 
ever, is greater than it was at the 
time U.S.B. was decided. The sheer 
number of plaintiff’s attorneys, par- 
ticularly those involved in insurance 
litigation, and the additional assets 
and abilities of those attorneys level 
the playing field. Because these 
advances negate many of the advan- 
tages held by insurance companies, 
the primary rationale for a risk mul- 
tiplier is moot. 

Other Florida courts similarly 
ruled against the general applica- 
tion of the multiplier. In Allstate In- 
demnity Co. v. Hicks, 880 So. 2d 772 
(Fla. 5th DCA 2004), the court 
stated that, “[t]he statute (§627.428) 
is intended to allow the court to 
award a reasonable attorney’s fee 
for a successful action under an in- 
surance contract, not two or three 
times a reasonable fee, except in 
rare instances.”!° The court ap- 
proved the following language: 


An award of attorney’s fees under a fee 
shifting statute isn’t a prize to the win- 
ning lawyer. Rather, it compensates the 
prevailing party for mutual fees pru- 
dently incurred. Normally this is of a 
reasonably hourly rate, multiplied by a 
reasonable number of hours (the lode- 
star). There is a “strong presumption” 
that an attorney’s fee award may not 
exceed this figure. (citation omitted). On 
rare occasions, a court may grant a mul- 
tiplier to account for factors not ad- 
equately reflected in the lodestar. (cita- 
tion omitted)(emphasis added).'® 


The Fifth DCA clearly seems to 
perceive an even playing field be- 


tween insurers and the claimants 
involved in litigation, explaining in 
another of its decision’s finding: 


[T]he multiplier provides an incentive 
to a lawyer to represent a client in a case 
in which few lawyers would venture. The 
potential use of a multiplier in calculat- 
ing a fee aids an injured person having 
a tenuous case to secure competent 
counsel and improves access to our sys- 
tem of justice. The United States Su- 
preme Court has cautioned, however, 
that the use of the multiplier can also 
have the negative social cost of encour- 
aging claimants with nonmeritorious 
claims. City of Burlington v. Dague, 503 
U.S. 557, 563 (1992). We conclude that 
the multiplier was improperly applied 
in this case where there was an absence 
of any evidence indicating that a pre- 
mium was necessary to obtain compe- 
tent counsel. 


Other courts have similarly found 
the award of the multiplier unnec- 
essary because the leveling of the 
playing field between the insurer 
and the insured accomplishes the 
original purpose of imposing a mul- 
tiplier. In Seminole County, Judge 
Erickson, in his Order on Plaintiff’s 
Motion for Attorney’s Fees, ruled 
that, in P.I.P. cases involving an as- 
signment of benefits to a provider, 
the multiplier should decrease, even 
to zero, because of the plaintiff 
attorney’s desire to obtain such 
work.'* Judge Erickson opined: 


[T]he Rowe criteria also talks about the 
skill needed to do the work and whether 
the acceptance of employment in this 
case would preclude other employment. 
Just as was explained earlier that this 
kind of case was essentially a P.I.P. Ben- 
efits Assignment Case, we should re- 
member that in Standard Guaranty v. 
Quanstrom, 555 So. 2d 828 (Fla. 1990) 
one of the policy considerations behind 
having a multiplier was so that every- 
one could have adequate representation 
and that one party’s inferior financial 
position to the other would not cause it 
to be unable to have any (or less than 
adequate) legal representation when 
compared to the other party. A multi- 
plier would be appropriate in the situa- 
tion where the patient/insured is up 
against their insurance company to pay 
for medical services pursuant to an in- 
surance contract and the patient has to 
beg for a lawyer to take their case, when 
the lawyer hardly ever does this kind of 
case. However, over time a P.I.P. Ben- 
efits Assignment Case has evolved into 
a situation where the parties are now 
on equal footing. The patient has as- 
signed their benefits to the medical fa- 
cility, a corporation. This corporation 
does not have trouble finding a lawyer. 
In today’s world a person can no longer 
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turn on the television or radio, look at 
the back of a phone book (much less the 
tabs in it, or the yellow pages) or drive 
down the road without seeing the ad- 
vertisements on billboards and at bus 
stops, without seeing an abundance of 
lawyers advertising that they are ready, 
willing and able to take these kinds of 
cases. Thus, there is no shortage of law- 
yers willing (wanting) to take these 
cases. P.I.P. Benefits Assignment Cases 
are the kind of work that the lawyers 
want to do, and it is not a field that a 
lawyer would have to do extensive back- 
ground work in to get “up to speed” in 
the field. The lawyers that advertise in 
the field are holding themselves out as 
specialists in these kinds of cases by 
sheer volume and repetition. This would 
cause the multiplier to gravitate down- 
ward. (It is not unusual to see one law 
firm representing a medical facility in 
case, after case, after case.) 


Judge Erickson concluded by stat- 
ing that: 


[A]lthough the lawyers stipulated at the 
beginning of the hearing that a multi- 
plier could very easily cause one to con- 
clude that the use of a multiplier may 
have passed its usefulness (it is obvi- 
ously no longer needed across the board). 
The multiplier should probably be re- 
vised to apply to only those situations 
where it was originally intended (the 
patient who is on unequal economic 
terms with their insurance company and 
has to look high and low to find that rare 
lawyer willing to take these kind of 
cases). *° 


As Judge Erickson’s ruling so 
plainly explained, the need for a 
multiplier may have outlived its 


usefulness in the face of the reali- 
ties of P.I.P. litigation. Plaintiffs’ 
firms may be as large, if not larger, 
than the defense counterparts rep- 
resenting the insurance carriers in 
these cases. These plaintiffs’ firms 
have the assets and manpower to 
outlast their smaller predecessors in 
extended litigation. Many of the 
cases before Florida courts are 
brought, as in the case cited above, 
by corporate plaintiffs, utilizing 
P.I.P. litigation as much for bill col- 
lection as for litigation. With this in 
mind, most litigants in P.I.P. cases 
have the same access to the courts 
as insurers. Because the risk to 
plaintiff’s attorneys has decreased 
so significantly, the contingency fee 
multiplier creates more problems 
than it solves. 

It is clear that the authority pro- 
vided by the federal courts, permit- 
ting the award of a contingency fee 
multiplier in certain cases has de- 
teriorated significantly in the face 
of the Dague decision as well as nu- 
merous Florida court decisions. The 
public policy reasons for permitting 
the multiplier have also dissipated 
with the rise of larger, better staffed 
plaintiff's attorneys as well as the 
sheer number of attorneys making 
access to courts, a main concern of 
the courts that authorized the mul- 


| know | told you that my door is always open... 
but | never gave you permission to walk through it. 
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tiplier, a nonissue. The playing field 
has been leveled between plaintiffs 
and defendants in most categories 
of cases. The multiplier no longer 
benefits the individual plaintiff in 
litigation serving solely to benefit 
attorneys, congesting the courts and 
encouraging, not discouraging, liti- 
gation in many cases. As a result, 
clearly as the federal courts have re- 
ceded from the award of the contin- 
gency fee multiplier, so too should the 
Florida courts bid farewell to it. O 
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Domestic Violence and Firearms: 
A Deadly Combination 


The Juxtaposition of Federal and Florida Laws 


by Judge Amy Karan and Helen Stampalia 


ose Mary Hollifield is 

able to walk, talk, and 

function despite the 

bullet buried deep 
within her brain.”' Rose Mary is 
both a victim and a survivor of do- 
mestic violence. In 1997, she was 
trying to escape her violent mar- 
riage, when her husband, Donald 
Vick, pulled in front of her car and 
shot a bullet through the window 
into her left temple. 

Unfortunately, this tragedy was 
predictable. It was predictable be- 
cause there were “red flags” indicat- 
ing that Vick was capable of shoot- 
ing Rose Mary. At a domestic 
violence protection order hearing, 
Rose Mary told a judge that Vick, 
“threatened to kill her every time 
she tried to leave him.” The judge 
entered the restraining order, and 
ordered Vick to counseling. 

Notwithstanding, on Christmas 
Day of 1996, Vick violated the re- 
straining order and police officers 
seized a gun believed to be thrown 
from his car during a high-speed 
chase. Despite stating “I’m going to 
blow you all away,” Vick was re- 
leased on bond two days later. Two 
weeks later, in January of 1997, he 
kept his promise and gunned Rose 
Mary down. 

Today Rose Mary suffers from 
headaches, dizziness, double vision, 
and memory loss. Intangible 
wounds and scars have penetrated 
her soul and will linger forever. 
However, in comparison to other un- 
fortunate domestic violence cases, 
Rose Mary’s story has a happy end- 
ing; she lived. 

National studies confirm the fact 


There is always 
potential danger or 
lethality in cases 
involving domestic 
violence where 
allegations involve 
the use or 
possession of 
firearms. 


that firearms and domestic violence 
is a deadly combination. Family and 
intimate assaults involving fire- 
arms are 12 times more likely to 
end in fatality than those not asso- 
ciated with firearms.’ Households 
with guns are almost eight times 
more likely to involve a firearm ho- 
micide by a family member or inti- 
mate acquaintance than homes 
without guns.* Two-thirds of inti- 
mate partner homicides in the U.S. 
are committed using guns.‘ One- 
fourth of intimate offenders killed 
themselves after killing the victim 
with a gun.° 

Most domestic homicide firearms 
are kept in the home where the ho- 
micide occurred, and one out of ev- 
ery four battered women who at- 
tempt suicide use the gun located 
in their homes.® Abusers who use 


guns to kill their intimate partners 
may also injure or kill innocent 
third parties, including children, 
interveners, and innocent bystand- 
ers.’ In light of such alarming sta- 
tistics, federal and state lawmak- 
ers have responded by passing laws 
prohibiting abusers and stalkers 
from possessing firearms and am- 
munition. 


Civil Orders of Protection and the 
Prohibition of Firearms Possession 

In 1994, the Violence Against 
Women Act’s amendment to the 
Gun Control Act of 1968 made it a 
federal crime for a person who is 
subject to a qualifying order of pro- 
tection to possess, ship, or receive a 
firearm or ammunition which has 
been shipped or transported in in- 
terstate or foreign commerce.* A 
“qualifying” order means that the 
court order must be issued after a 
hearing where the restrained per- 
son received actual notice, and 
where the person had an opportu- 
nity to participate.® Basically, a 
qualifying order conforms to basic 
concepts of due process.Further, the 
court order must restrain the per- 
son from harassing, stalking, or 
threatening an intimate partner or 
child of such person, or engaging in 
other conduct that would place an 
intimate partner in reasonable fear 
of bodily injury to the partner or 
child."”® Additionally, the court order 
must include a finding that such per- 
son represents a credible threat to the 
physical safety of such intimate part- 
ner or child; or by its terms explic- 
itly prohibit the use, attempted use, 
or threatened use of physical force 
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against such intimate partner or 
child that would reasonably be ex- 
pected to cause bodily injury." 

Federal law defines “intimate 
partner” as the spouse of the per- 
son, former spouse of the person, a 
parent of a child of the person, and/ 
or a person who cohabitates or has 
cohabited with the person.” It 
should be noted that dating rela- 
tionships, where the partners have 
never resided together, are not in- 
cluded.'* 

Mere “knowing” possession of a 
firearm or ammunition while sub- 
ject to a qualifying order will sup- 
port a criminal prosecution. The or- 
der of protection does not need to 
include any “magic language,” and 
the respondent does not have to 
commit any other chargeable viola- 
tion to violate the law. Therefore, 
crossing out the firearm prohibition 
language on a preprinted form or 
failing to check or initial the box re- 
citing the prohibition will not ex- 
empt an otherwise qualifying order 
from qualifying status. 


Official Use Exemption 

Federal law provides an “official 
use exemption” for law enforcement 
officers and/or officers employed by 
any department, agency, or political 
subdivision of the U.S., as well as 
active military personnel, who are 
subject to a qualifying order of pro- 
tection.‘ This exemption permits 
the restrained individual to retain 
their official firearm while on offi- 
cial duty. 

The Bureau of Alcohol, Tobacco 
and Firearms (ATF) has specified 
that the federal firearm prohibition 
may not be enforced against police 
officers or active military personnel 
if their official duties require the 
possession of the firearm at all 
times and that the exemption applies 
only to service weapons.'° Law en- 
forcement employers may be more re- 
strictive than the law requires and 
many mandate that any employee 
subject to an order of protection work 
in a capacity not requiring the pos- 
session of a firearm. There is no au- 
thority, however, to be less restric- 
tive. State court judges cannot 
provide any additional exemption; 


The order of 
protection does not 
need to include any 

“magic language,” 
and the respondent 
does not have to 
commit any other 
chargeable violation 
to violate the law. 


therefore, employees allowed to carry 
firearms for official duty must check 
the weapon in and out at the begin- 
ning and end of each shift. 

In accordance with 18 U.S.C. 
922(d) (8), it is a federal crime to 
knowingly sell or transfer a firearm 
or ammunition to a person subject 
to a qualifying order of protection. 
It is also a federal crime for a pur- 
chaser of a gun to knowingly make 
any false or fictitious oral or writ- 
ten statements likely to deceive gun 
sellers with respect to any facts 
material to lawfulness of the sale.'® 
Federal law requires purchasers to 
complete ATF form 4473 before pur- 
chasing a gun. Question 9-J asks, 
“Are you subject to a court order re- 
straining you from harassing, stalk- 
ing, or threatening an intimate part- 
ner or child of such partner?” Any 
person who knowingly violates any 
of these federal statutes is subject 
to imprisonment for up to 10 years 
and/or fined up to $250,000." 


Misdemeanor Domestic Violence 
Conviction and Prohibition of 
Firearms Possession 

Most lawyers and laypersons are 
aware that the law prohibits con- 
victed felons from possessing a fire- 
arm or ammunition.'* Many people, 
however, are unaware of a 1996 fed- 
eral law that prohibits a person with 
a “qualifying” misdemeanor domes- 
tic violence conviction from possess- 
ing, shipping, or receiving a firearm 
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or ammunition which has been 
shipped or transported in interstate 
or foreign commerce." This prohibi- 
tion is commonly referred to as the 
“Lautenberg Amendment,” after its 
sponsor, New Jersey Sen. Frank 
Lautenberg, and is the only federal 
misdemeanor law that prohibits 
firearm or ammunition possession. 

A qualifying “misdemeanor crime 
of domestic violence” is defined as 
any offense that is a misdemeanor 
under either federal or state law that 
has, as an element, the use or at- 
tempted use of physical force or the 
threatened use of a deadly weapon. 
The Lautenberg Amendment applies 
to convicted persons who are “inti- 
mate partners,” as well as parents or 
guardians of the victim.”° 

Under the Lautenberg Amend- 
ment, the person convicted must 
have been represented by counsel, 
or knowingly and intelligently 
waived that right; must have been 
tried by jury if entitled to one un- 
der state law, unless the person 
knowingly and intelligently waived 
jury trial; or voluntarily pleaded 
guilty.” 

The term “conviction” is defined 
by state law, but clearly does not 
encompass a “withhold of adjudica- 
tion,” an “adjournment in contem- 
plation of dismissal,” a “deferred 
adjudication,” or other creative so- 
lution. Further, it is not considered 
a conviction if the record has been 
expunged or set aside, the defendant 
is pardoned, or has had civil rights 
restored. However, the expungement 
or pardon may still prohibit firearm 
possession if the order expressly pro- 
vides that the person may not ship, 
transport, possess, or receive fire- 
arms even after the expungement ” 

Addtionally, under the Lautenberg 
Amendment, there is no exemption 
for law enforcement officers or mili- 
tary personnel convicted of a misde- 
meanor crime of domestic violence. 
Therefore, such a conviction may re- 
sult in loss of employment or perma- 
nent reassignment to a position which 
does not involve carrying or possess- 
ing a firearm. Misdemeanor convic- 
tions dated before 1996, the date the 
Lautenberg Amendment was enacted, 
also trigger the prohibition. 


Accordingly, a police officer con- 
victed of a qualifying misdemeanor 
crime of domestic violence at any 
time in the past may likely be ter- 
minated from employment, since 
they may not possess a firearm un- 
der any circumstances. The prohi- 
bition from possessing firearms af- 
ter conviction is also permanent 
without provisions for the return of 
firearms. The Lautenberg Amend- 
ment has withstood numerous con- 
stitutional challenges including the 
second amendment,” due process,’ 
equal protection,” commerce clause,” 
and ex post facto.”’ Courts have also 
ruled that even if a defendant is un- 
aware of the Lautenberg Amend- 
ment, prosecution will lie, as “igno- 
rance of the law is no excuse.”** 


Civil Injunction for Protection 
and the Prohibition of 
Firearms Possession 

Florida law essentially mirrors 
the federal law. It is unlawful for a 
person subject to a final judgment 
of injunction for protection against 
domestic violence, pursuant to F. S. 
§741.30, to have a firearm or am- 
munition in their care, custody, pos- 
session, or control.”’ A final judg- 
ment of injunction for protection 
against domestic violence is re- 
quired to recite the Florida laws re- 
garding firearm prohibition includ- 
ing penalties for violations.*° 
Additionally, the federal prohibi- 
tions and penalties must also be 
reflected.*! Persons who are licensed 
to carry concealed firearms will 
have their licenses suspended or 
application denied if subject to a 
valid repeat violence or domestic 
violence injunction under F. S. 
§790.06(2) (1).*? 

Individual counties can, with Su- 
preme Court approval, insert local 
provisions into the mandatory 
Florida family law forms. Both the 
temporary ex parte and final orders 
of protection in Miami-Dade County 
contain a local directive requiring 
respondents to surrender any fire- 
arms and ammunition in their pos- 
session within 24 hours after ser- 
vice. Further, the respondent must 
file a receipt with the court. At the 
final hearing an “on the record” col- 


The federal 
authorities have the 
sole discretion to 
determine whether 
Florida orders meet 
“qualification” 
standards that 
sustain federal 
prosecutions. 


loquy regarding the surrender of 
firearms is conducted. Failure to 
comply with the surrender directive 
results in enforcement actions or 
potential contempt charges. 

A person subject to an order of 
protection may seek the return of 
their weapon when the case is dis- 
missed, or the order of protection 
expires, provided there are no other 
federal disqualifiers.** Miami-Dade 
county’s domestic violence court has 
developed a specific procedure to- 
gether with a set of forms for return 
of firearms requests. The protocol 
includes running a National Crime 
Information Center (NCIC) check to 
ensure no other disqualifiers exist, 
as well as notifying the petitioner 
in the case prior to entering the or- 
der for return. ™ 

Florida law, like federal law, also 
has “an official use” exemption. 
State or local officers as defined by 
FS. §943.10 (14), who hold an active 
certification, and who receive or pos- 
sess a firearm or ammunition for 
use in performing official duties on 
behalf of the officer’s employing 
agency, may retain their weapons 
for official duty unless otherwise 
prohibited by the employing 
agency.” This language clearly rec- 
ognizes the right of the employer to 
be more restrictive if it so chooses. 


Criminal Domestic Violence 
Conviction and the Prohibition 
of Firearms Possession 


Conviction of a felony or misde- 
meanor crime of domestic violence 
results in loss of the right to pos- 
sess a firearm under Florida law. To 
ensure that the law is followed, pro- 
spective firearm purchasers are re- 
quired to fill out ATF form 4473. 
One of the questions contained in 
ATF form 4473 is, “Have you been 
convicted in any court of a misde- 
meanor crime of domestic violence?” 
Prospective buyers are warned that 
it is a third degree felony for a pur- 
chaser to obtain delivery of a hand- 
gun by fraud, false pretense, or false 
representation.*® 

In addition, a firearms vendor must 
request that the Florida Department 
of Law Enforcement (FDLE) conduct 
a check of the NCIC and the Florida 
Crime Information Center (FCIC) 
systems to check for disqualifiers.”” 
The sale must be denied if the check 
indicates the purchaser has been con- 
victed of a misdemeanor crime of do- 
mestic violence,** or has had adjudi- 
cation of guilt withheld, or had 
imposition of a sentence suspended 
for any misdemeanor crimes of do- 
mestic violence, unless three years 
have passed since probation condi- 
tions have been fulfilled or the record 
has been sealed or expunged.” 

The Department of Agriculture 
and Consumer Services is also di- 
rected to revoke the license to carry 
a firearm or deny an application to 
carry a firearm by any person found 
guilty of, who had adjudication of 
guilt withheld, or had imposition of 
sentence suspended for a misde- 
meanor domestic violence crime 
within the preceding three years. *° 
Uniquely, Florida law directs the 
Department of Agriculture and Con- 
sumers Services to suspend the li- 
cense or pending application for li- 
cense for any person who is arrested 
or formally charged with a crime of 
felony or misdemeanor domestic vio- 
lence until final disposition of the 
case.*! Accordingly, firearms must be 
relinquished or surrendered at the 
time of arrest. This differs from fed- 
eral law, where the prohibition only 
attaches upon conviction. 


Which Laws Apply? 
Both Florida and federal law ap- 
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ply to all persons in Florida. En- 
forcement, however, is up to the re- 
spective jurisdictions. Therefore, the 
state authorities are responsible for 
enforcing the Florida statutes, while 
the federal authorities will enforce 
the federal laws. 

The federal authorities have the 
sole discretion to determine 
whether Florida orders meet “quali- 
fication” standards that sustain fed- 
eral prosecutions. “Simply put, state 
court judges do not determine the 
applicability of the federal law.”” 

Florida, on the other hand, must 
follow state guidelines and make 
the required findings under F. S 
§741.30 and Florida Family Law 
Rule of Procedure 12.610. Addition- 
ally, it is good judicial practice to 
give civil respondents and criminal 
defendants actual notice of the state 
and federal prohibitions. Finally, 
judges should advise parties that 
the firearm prohibitions extend to 
all 50 states and Indian country.* 


Conclusion 

Gun control laws can enhance do- 
mestic security within the family 
context.** Federal firearm laws have 
been described as an “aggressive 
policing tool needed to combat gun 
violence in .. . [local] communities.”* 
Both the Florida Legislature and 
the U.S. Congress have taken steps 
to ensure that the criminal justice 
system provides safety to victims of 
domestic violence while holding per- 
petrators accountable for their ac- 
tions. Floridians have their consti- 
tutional right to keep and bear 
firearms for hunting, sporting ac- 
tivities and for defense of self, fam- 
ily, home, and business, or as col- 
lectibles.“* The Florida Legislature, 
however, also intends to prevent the 
use of firearms in crimes. As the late 
U.S. Senator Paul Wellstone has of- 
ten been quoted as saying, “[All too 
often], the only difference between 
a battered woman and a dead 
woman is the presence of a gun.” *” 

As the statistics reveal, there is 
always potential danger or lethal- 
ity in cases involving domestic vio- 
lence where allegations involve the 
use or possession of firearms. There- 
fore, lawyers should ask whether 


the perpetrator carries, owns, or has 
access to firearms, or has ever made 
threats or inflicted physical harm 
upon anyone with a weapon of any 
kind. 

The possession of a firearm, by 
itself, may not raise a “red flag,” but 
when found in combination with 
other lethality indicators, such as 
the presence of obsessive posses- 
siveness, extreme jealousy, rage and/ 
or depression over separation, in- 
crease in frequency of violence, 
stalking behaviors, death threats, 
and perceived betrayal, there is a le- 
gitimate reason for concern and to 
take action. “ 

Such action must include educat- 
ing family, juvenile, and domestic 
violence judges of the mandates of 
the state and federal laws, and to 
seek compliance with those laws 
and surrender of firearms when ap- 
propriate. As former President Bill 
Clinton stated, “If you’re stalking or 
harassing women or children, you 
shouldn’t have a gun. If you commit 
an act of violence against your 
spouse or your child, you shouldn’t 
have a gun.”“? 

The right to bear arms must be 
protected for lawful citizens. That 
valuable right, however, must be re- 
stricted for those who commit acts 
of domestic violence. Every Ameri- 
can deserves the right to be safe in 
his or her own home. Q 
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24 United States v. Bostik, 168 F.3d 718 
(4th Cir. 1999). 

25 United States v. Lewitzke, 176 F.3d 
1022, 1025 (7th Cir. 1999). 

26 United States. v. Pierson, 139 F.3d 
501, 503 (5th Cir. 1998). 

27 United States v. Mitchell, 209 F.3d 
319 (4th Cir.2000), cert. denied, 531 
U.S.849 (2000). 

28 See United States v. Kafka, 222 F.3d 
1129, 1130-1131 (9th Cir. 2000)(and 
cases cited therein). 

29 Fia. Stat. §790.233 (2004). 

30 Fra. Stat. §741.30(6)(g) and 
§741.31(4)(b) (2004). Under Florida law, 
possession of a firearm or ammunition 
while subject to a valid final judgment of 
injunction for protection against domes- 
tic violence is a first degree misdemeanor. 

31 See Florida Supreme Court approved 
family law form 12.980 (d)(1). 

32 Note the reference to an injunction 
against repeat violence here, although 
it is not mentioned by F ta. Svar. 
§790.233. 

33 The federal disqualifiers include: 1) 
having been convicted of a crime pun- 
ishable by imprisonment for a term ex- 
ceeding one year; 2) being a fugitive from 
justice; 3) being an unlawful user of or 
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addicted to any controlled substance; 4) 
having been adjudicated as a mental 
defective or committed to a mental insti- 
tution; 5) being an alien who is illegally 
or unlawfully in the U.S.; 6) having had a 
dishonorable discharge from the Armed 
Forces; 7) having renounced U.S. citizen- 
ship; 8) being subject to a court order of 
protection; and 9) having been convicted 
of a misdemeanor crime of domestic vio- 
lence.18 U.S.C. §922(g) (2004). 

34 A complete set of the procedures and 
forms regarding surrender and return 
of firearms are available by contacting 
the author at akaran@jud11.flccurts.org. 

35 Stat. §790.233(3) (2004). 

36 Bia. Star. §790.0655(3)(b) (2004). 

37 Stat. §790.065(1)(c)(d).(2004). 

38 Stat. §790.065 (2)(a)2. 

39 Star. §790.06(2)(k) (2004) and 
§790.065(2)(a)3(2004). 

4° $790.06 (3). 

42 Td. at 7-43 and Footnote 56 stating 
that the FBI does an independent analy- 
sis to determine whether a particular 
order or conviction triggers the protec- 
tion and the conclusions made by state 
authorities are not relied upon. 

4318 US.C. §2265 (2004). The Florida 
Final Judgment of Injunction for Pro- 
tection Against Domestic Violence con- 
tains the notification regarding full faith 
and credit. 

44 Justice Enhancement and Domestic 
Security of Act of 2003: Introduced in 
Senate, 108th Cong. 1st Sess. (Jan. 7, 
2003), citing Part 1—Our Lady of Peace 
Act. 

45 Testimony before the U.S. House of 
Representatives: Subcommittee on 
Criminal Justice, Drug Policy and Hu- 
man Resources, 1999 WL 1015008 
(F.D.C.H) (Nov. 4, 1999). 

46 Bia. Star. §790.173(2) (2004). 

47 Stated by the late senator from Min- 
nesota during open discussion of the Fed- 
eral Violent Crime Control and Law En- 
forcement Act (Crime Control Act) in 1994. 

48 Judge Amy Karan and Lauren 
Lazarus, A Lawyer’s Guide to Assessing 
Dangerousness for Domestic Violence, 78 
Fa. Bar. J. 55 (March 2004). 

49 Office of State Courts, Federal Policy 
Is Clear (Sept. 29 1997). 


Judge Amy Karan is the admin- 
istrative judge of Miami-Dade County’s 
Dedicated Domestic Violence Court. She 
received her law degree from the Uni- 
versity of Miami. 

Helen J. Stampalia is currently 
a student at St. Thomas University 
School of Law pursuing her J.D. degree, 
anticipated for 2006, in Miami. 

This column is submitted on behalf 
of the Family Law Section, Jorge M. 
Cestero, chair, and Charles Fox Miller, 
editor. 


Trial Objections 
by Judge Paul Siegel 
Reviewed by Elizabeth S. Katzen 

Judge Paul Siegel has just com- 
pleted the 2005 updated edition of 
his book, Florida Trial Objections 
Civil and Criminal. It provides a 
practical and in-depth analysis of 
the Florida Evidence Code, Florida 
Rules of Professional Conduct, and 
the Florida Code of Judicial Con- 
duct. 

Instead of the typical and boring 
regurgitation of a rule followed by 
a dry note and a few cases, Judge 
Siegel provides detailed, lively ex- 
planations of the rules, how to ef- 
fectively use them as both a sword 
and a shield and case law to assist 
the reader in his/her understanding. 
Significantly, each chapter contains 
sections that he identifies as “Prac- 
tice Tips.” These tips are exception- 
ally insightful. For instance, chap- 
ter two’s practice tip on judicial 
notice states: “It is hard to undo ju- 
dicial notice. Once the court takes 
judicial notice of a matter, and 
charges the jury to that effect, a re- 
traction or correction will be of little 
use. Having heard it, the jury may 
well not be able to forget it, even if 
the judge instructs the jury other- 
wise.” Anyone who has over tried a 
case knows that you cannot un-ring 
a bell that the jury has heard. 

A great feature of the book is the 
layout. Judge Siegel has divided the 
book into 19 well organized and 
practical sections. The book is also 
formatted on CD, which is included. 
For instance, chapter one discusses 
how to make a proper objection and 
the procedures necessary to have 
the objection sustained and upheld 
on appeal. This soup-to-nuts chap- 
ter begins with a basic discussion 
of the admissibility and principles 
of evidence and then gives the 
reader a step-by-step guide regard- 
ing the detailed procedure that 
should be utilized by the litigator. 
This chapter ends with a section 
covering motions in limini, offers of 
proof, motions to strike, and motions 
for mistrial. 


Typically, most books of this sort 
are geared toward either novice or 
very experienced attorneys. How- 
ever, Florida Trial Objections Civil 
and Criminal is a wonderful re- 
source and teaching guide for civil 
and criminal trial attorneys of all 
levels. 

Since his graduation from the 
University of Miami School of Law 
more than 40 years ago, Paul Siegel 
has been in the litigation arena. He 
began as a staff attorney with the 
Atomic Energy Commission in 
Washington, D.C. He was in private 
practice for 26 years as a litigating 
attorney that included the notewor- 
thy case of Siegel v. Atomic Energy 
Commission, 400 F. 2d 778 (D.C. Cir. 
1968), that raised the safety and 
security issues concerning nuclear 
reactors at Turkey Point in Miami. 
He was AV rated by Martindale- 
Hubbell and listed in Who’s Who in 
America, Who’s Who in the World, 
and Who’s Who in American Law. 
Judge Siegel has been a circuit court 
judge in Miami-Dade County since 
1991. 

Florida Trial Objections Civil and 
Criminal (544 pages) is published 
by James Publishing and is avail- 
able for $99 by calling 800/440-4780 or 
at www.jamespublishing.com. 

Elizabeth Katzen practices with 
Katzen & Katzen, P.A., in Miami. 


Dreams From My Father: A Story 
of Race and Inheritance 
by Barack Obama 
Reviewed by C. D. Rogers 

When Barack Obama graduated 
from Harvard Law School, magna 
cum laude and first African-Ameri- 
can to be editor of its Law Review, 
he held the Random House’s con- 
tract for his memoir: published in 
1995 titled Dreams From My Father. 
When he won the Democratic nomi- 
nation for U.S. senator from Illinois, 
he wrote the preface to the 2004 pa- 
perback edition. After a decade, he 
admits, “I’ve pulled out a copy and 
read a few chapters. . . . I confess to 
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wincing every so often at a poorly 
chosen word, a mangled sentence, 
an expression of emotion that seems 
indulgent or overly practiced. I have 
the urge to cut the book by fifty 
pages or so, possessed as I am with 
a keener appreciation for brevity.” 

Obama’s individual writing voice 
rises as strong as the search of a 
man for his identity, his priorities, 
his understanding as a civil rights 
lawyer of change, and the reconcili- 
ations with his authentic self. 

Above all, he knows how to tell a 
story. Like Gerry Spence and John 
Grisham, he uses the narrative’s 
value in both persuasion and cred- 
ibility. The narrative structure of 
Obama’s book traces his origins, his 
experiences from Kansas to Hawaii 
to Indonesia, Kenya, and from Bos- 
ton to Chicago. The first narrative 
in chapter one concerns man’s great- 
est trauma (according to Freud): the 
death of his Kenyan father. Obama, 
a student at Columbia University, 
received a call from his aunt in 
Nairobi: “Barry, your father is dead. 
He is killed in a car accident... . 
Can you hear me?” The last narra- 
tive concerns Obama’s 2004 keynote 
address to the Democratic National 
Convention: “On behalf of the great 
state of Illinois, crossroads of a na- 
tion, Land of Lincoln. .. .” 

Second, Obama creates images, 
many claim the heart of good writ- 
ing. He makes us see Sadie, a 
mother and activist helping to clean 
the Chicago — HUD — housing de- 
velopment of its asbestos. “Ain’t 
nothing gonna change, Mr. Obama,” 
she said. “We just gonna concentrate 
on saving our money so we can move 
outta here as fast as we can.” He 
uses colors, numbers, names, and 
vivid verbs as he “dropped to the 
ground and swept my hand across 
the smooth yellow tile” of his father’s 
marker. He makes us cry as he sits 
between the graves of his grandfa- 
ther and father in Kenya. Crying 
there for all caught in change, 


Obama understands the dangers of 
globalization and the power “that 
pulsed in the heart of the first Afri- 
can village and the first Kansas 
homestead — a faith in other people. 
... And for lack of faith you clung 
both too much and too little of your 
past. Too much of its rigidness, its 
suspicions, its male cruelties. Too 
little of the laughter in Granny’s 
voice. . .the stories around the fire.” 

Obama achieves his clarity 
through basic writing devices. Ex- 
amples come from his stories as a 
community organizer in Chicago. To 
paint the old building — the 
reverend’s sanctuary “whose floor- 
boards beneath bucked and dipped 
like welts in a meadow,” Obama uses 
the metaphor. The extended meta- 
phor clarifies his decision when a 
community organizer to leave Chi- 
cago for Cambridge to study law. He 
“had things to learn in law school, 
things that would help me bring about 
real change.” But when “you stripped 
away rationalizations,” does it always 
come to simple escape? “An escape 
from poverty or boredom or crime or 
the shackles of your skin.” He chooses 
varied devices to clarify his com- 
plex ideas: parallelism, varied punc- 
tuation, physical arrangement of 
words, and active sentences (all em- 
phatic devices) and flexibility with 
modes for developing ideas. 

Although Dreams From My Father 
enthralls us as the affirmation of 
Loving v. Virginia, 388 U.S. 1 (1967), 
the reconciliation of a divided inher- 
itance, the becoming of a lawyer and 
of a U.S. senator, and the open pur- 
suit of our shared issues, Obama’s 
first book challenges us to take up the 
gauntlet for good writing. And Crown 
publishers secured a contract for $1.9 
million for Obama’s next books to be 
out in 2006. 

Dreams from My Father (453 
pages), published by Three Rivers 
Press, sells for $13.95 (paperback in- 
store) and $9.76 (online). 


C. D. Rogers is a member of The 
Florida Bar. 
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The Biblical Truth About 
America’s Death Penalty 

by Dale S. Recinella 

Reviewed by Gary Blankenship 

Florida Bar member Dale S. 
Recinella isn’t looking to dodge con- 
troversy in his book, The Biblical 
Truth About America’s Death Pen- 
alty. In more than 400 pages of re- 
search, analysis, interpretations of 
original Greek scriptures, indexes, 
and a bibliography, he reaches a con- 
clusion bound to rile many people, 
namely that America’s death pen- 
alty is incompatible and inconsis- 
tent with Biblical teachings. 

Among the many points Recinella 
makes to those who seek to justify 
the death penalty with Old Testa- 
ment writings is why the death pen- 
alty should survive for murder in 
the U.S. justice system, but not for 
more than 30 other offenses listed 
in the Bible. Those include adultery, 
greed, inciting greed, shopping on 
the Sabbath/Sunday, and fortune 
telling. Nor does the U.S. justice sys- 
tem meet the standards for trying 
and carrying out the death penalty, 
as spelled out in the Bible and Tal- 
mudic practices. 

As for the New Testament, 
Recinella argues that it explicitly 
teaches that Jesus was crucified as 
atonement for human sin, and 
atonement is given as the justifica- 
tion for the Old Testament death 
penalty. The crucifixion, therefore, 
removed the vindication for the 
death penalty. 

He also goes back to the original 
Greek to show why many people 
may be misinterpreting Romans 
13:4, which is frequently cited as a 
justification for the death penalty. 

Recinella brings a unique per- 
spective to his work. A former inter- 
national corporate lawyer, he now is 
also a lay minister in Florida, in- 
cluding a ministry to inmates on 
Florida’s death row. 

The Biblical Truth About 
America’s Death Penalty is pub- 
lished by Northeastern University 
Press, $55 cloth-bound, $22.50 pa- 
perback. 


Gary Blankenship is senior editor 
for The Florida Bar News. 
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ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED MALPRACTICE INSURANCE | 


@ A-A-A Attorney Referral Service ~ 

Every month over 13,000 peopie Call seeking a 
Lawyer due to our Innovative Marketing Strate- 
gies. Call today - Is your phone ringing like it 
used to? 

1-800-733-5342 

1-888-669-4345 


AUTOMOTIVE 


FORENSIC SERVICE 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, Fraud, 
Bad Faith, Faulty Repair. State/Nationwide,¢ 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.AAFSA.com; 

E-mail: AFSASSOCIATES @AOL.COM. 


COMMERCIAL DAMAGE 


CALCULATIONS 


@ Finance and accounting specialist with 
over 20 years of litigation and business valuation 
experience. Industries include real estate, 
construction, manufacturing, and distribution. 
Member, Florida CPA Society and American 
Institute of Certified Public Accountants. 
Lawrence J. Kendzior, CPA, 900 63rd Street 
West, Marathon, FL 33050; (305) 289-7948. 


EXPERT WITNESS 


Handwriting 


@ American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, Fl 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


Handwriting 


Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 
123, Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Handwriting 


® Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 
1004-132, Altamonte Springs, FL 32714. (800) 544- 
0004. Formerly with U.S. Postal Inspection Service 
Crime Lab. Over 27 yrs. Experience. ABFDE 
Certified (former Board Director.) Court qualified 
throughout southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certified 


Planners (AICP). Author, AICP Professional 
Practice Manual. 35+ years Experience in 
Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence, F. B.I. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 
0413, www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


& Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate law, 
“AV” rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available to 
act as expert witness or consultant in real 
property litigation in all Florida counties. 20185 
East Country Club Drive, #607, Miami 33180, 
(305) 933-2266, fax (305) 682-1533. 


LEGAL TRANSLATIONS 


ENGLISH TO SPANISH | 


@ Translations, LLC is a provider of translation 
services managed by a Venezuelan attomey. We 
focus on serving the legal community. (661)752- 
3306; info@transiationslic.com; 
www.translationslic.com. 


@ Jason A.Wyman of Advanced Insurance is an 
independent agent who specializes in malpractice 
insurance. Access rates from various carriers with 
one application. (954) 889-0710; 

jwyman @advancedins.com. 


PRE-SETTLEMENT 


‘LAWSUIT FUNDING 


@ Pre-Settiement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys - 
before lawsuit settles. Also, Cash provided now for 
in-force Structured Settlements. Fast & simple. 
Nationwide Funding Group, LLC; 
www.nationwidefunding.us; (800) 355-0649 
(561) 714-0660; Jeff A., CPA, CCFC. 


STOCKBROKER 
MISMANAGEMENT 


@ Call us to talk over remedies available to your 
clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT. 


@ Darren C. Bium, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Bium has vast 
experience within the securities industry, as a 
former licensed broker; former associate of a large 
New York law firm that defended many brokers 
and brokerage firms; former intern for the NASD 
Arbitration Department; a published author and 
coauthor of securities arbitration articles; and an 
approved Arbitrator for the NASD and NFA. 
Referring attorneys are gladly paid in accordance 
with Florida Bar rules. Blum & Siiver, LLP, 
12540 W. Atlantic Bivd., Coral Springs, FL 
33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 
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Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
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Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
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Bill Hager, President 


Former insurance Commissioner 
Former Property Casualty CEO 
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COLRTROOMS 


When the judge said “It’s time for you to pay your debt to society,” 
you shouldn’t have said, “Put it on my American Express.” 


PERSONNEL 


Technically, Mr. Copely, you are only eligible 
for a lunch break once you’ve been hired. 


He was a great trial lawyer until he found out 
that the “fire in his belly” was an ulcer. 
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